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CORRECTIONS WHICH THE READER IS RESPECTFULLY REQUESTED 10 MAKE
BEFORE PERUSAL.

Page 8. Line 23. The sentence should read thus—‘‘The only mode
(known to the law) in which a person who could not write could execute a
g s, Las paragraph—** hould be  £150.

e 18. t —¢“£100" s £150.”
ag” Line 5 from foot—** per ” should be *‘ her.”

Page 24. Line 6, for 20/ read £5.

Page 38. Line 10 from foot—for “the first mail” read *‘ the mail.”

Page 53. The paragraph commencing *‘ The restriction,” &c., should be
parenthetical.

Page 60. Line 4—*¢ intercession” should be ¢ indorsation.”

Page 1104 Line 20—for ‘A delivery-order is negotmble read *‘mot’
negotiable.

age 68. Line 17— peril” should be *‘ part.”

Page 144, Section 65. The inverted commas should be ’placed after the .

wor gects ” in first sentence, and not after ““ distinct’” in the second.

Page 169. Last line but one, insert ‘“is” after *“scale.”

*
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PREFACE TO THE THIRD EDITION.

IT is now nearly twelve years since the Second Edition of
this Work (which has been out of print for some time) was
published. In that interval not a few changes in the Law
affecting Bankers in Scotland have taken place.

A Third Edition, therefore, has become imperative; and,
in laying it before the public, the Editor hopes that the
. alterations and additions, which have necessarily forced
themselves upon the text, will sustain the reputation of
the work as an exposition of the present state of the Law
affecting the transactions of Bankers—such exposition being
given, as far as possible, in common phraseology.

As a matter of interest, not only to the professional but
also to the general reader, the Appendix embraces a reprint of
the able “ Memorandum as to Banking in Scotland,” which
was laid before the Select Committee on Banks of Issue
(1875) by Mr Fleming, the Manager of the Royal Bank of
Scotland, and which exhausts the legal history of Scotch
Banking, in the meantime at least.

The premattire death of Mr Robertson has necessitated
the emendation of this edition by another hand.

Since these sheets were in the press Mr Hubbard, in the
House of Commons, and the Lord Chancellor, in the House
of Lords, have each given notice of a Bill to amend the Law
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as to Crossed Cheques. It is, therefore, more than likely that
legislation on this, as well as on some other matters affecting
Scotch Bankers, may take place in the course of the present
Session. In that event a few supplemental pages will be
added, and these can be easily bound up with the present

volume.
G. I. R

February 1876.

PREFACE TO THE SECOND EDITION.

A New Edition of this Handbook having been called for,
the Author has taken the opportunity of carefully revising
the text, and of introducing notices of some very important
decisions of the Supreme Courts in connection with Cash-
accounts, Bills, and other matters, and which have a special
bearing on the practice of Bankers. He has also introduced
a new chapter on Document Bills and Foreign Credits, a
class of mercantile documents widely used in connection
with foreign trade, and which from the rapid extension of
Commerce are coming into frequent use in Seotland. This
chapter, it is hoped, will be found a useful addition to the
work. Forms of these documents will be found in the
Appendix. '

March 1864.
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PREFACE TO THE FIRST EDITION.

This Handbook has been written for the more immediate
use of those engaged in the business of Banking, and the
object which the Writer has had in view has been to give,
in language freed as far as possible from technicalities, a
concise and distinct statement of the Law so far as it bears
on that branch of business. To enable the Banker to carry
through his more important transactions with entire con-
fidence and security, it is essential that he should possess
accurate knowledge of the law which regulates them, as,
from the despatch with which business is now-a-days trans-
acted, it is impossible for him on every occasion to find time
to consult his lawyer. He should, therefore, not only be
able at once to judge of the validity of the obligations and
grounds of debt on which advances are to be made, but
ought also to be aware of the legal principles by which they
are regulated, so as to enable him to place his transactions
on the best and safest footing. Without such knowledge
the Banker runs a constant risk of being involved in law-
suits, and of suffering pecuniary loss in the event of any
emergency—such, for example, as the bankruptcy of his
customer.

There are many difficulties in the way of a Banker, who
has not had a legal education, acquiring a knowledge of
Mercantile Law. It is no easy matter, indeed, to know
where to look for the necessary information. The progress
of Law Reform has of late years been so rapid, that the
existing Commentaries on the Law of Scotland are quite
behind the time. More especially is this the case with the
“ Law Merchant,” which, to a great extent, lies imbedded in
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Acts of Parliament and Decisions of the Court. Since the
publication 6f Mr Bell's great work, the passing of the Mer-
cantile Amendment and other Acts, and the introduction of
English Law into that of Scotland, have effected almost an
entire revolution in the Mercantile Law of this country. In
such circumstances, it is a hopeless task for any non-pro-
fessional person to acquire accurate information from the
text-books ; and in the hope that it may be useful to those
engaged in Banking, the Writer has attempted in this
Handbook to bring together the leading principles of law
bearing on Banking transactions. Some of the subjects
comprehended in it—such as Bills and Bankruptcy—form
the text of separate works; and it is almost unnecessary to
state that the observations upon these and other matters
have in this manual been limited to the points and prin-
ciples which have a direct and practical bearing on the
subject of the book. All irrelevant matter, and details with
which it is not necessary the Banker should trouble himself,
have been omitted, in order that the class of persons for
whose use the work is intended may the more readily acquire
the legal knowledge which has special reference to their
profession.

The Writer has refrained from all speculative statements
of law, and has strictly confined himself to what has been
authoritatively ascertained. From the number of subjects
embraced in the book, the illustrations are necessarily
limited, but references to the authorities have .been added
in case any one may wish to pursue his inquiries farther.

The Appendix, containing Forms of documents in daily
use among Bankers, will, it is thought, prove an acceptable
addition to the work.

Oc_tober 1862.
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BANKERS LAW.

CHAPTER L

OF MERCANTILE WRITS, AND THE EXECUTION OF DEEDS, AND
PARTIES WHO MAY GRANT THEM.

T legal writings which have a direct bearing on the transactions
of a banker are divisible into two great classes, namely, first,
documents which regulate mercantile transactions, termed, in
legal phraseology, writings ¢n re mercatoria ; and second, writings
or deeds in the preparation of which certain formalities and
solemnities are required by law. These deeds may be stated
generally as comprehending all conveyances of heritages and
moveables, bonds for borrowed money, agreements, and all real
contracts of whatever nature.

Writings in re Mercatoria.—All documents necessary for
carrying through commercial transactions are privileged by law in
respect that they are effectual though not executed with legal
formalities ; that is to say, they do not require to be signed before
witnesses, and, of course, have no testing clause. The ground on
which this privilege rests is simply that the operations of
commerce may not be impeded by requiring formal documents in
transactions which are of hourly occurrence in all parts of the
kingdom. Wherever these documents, therefore, are intelligibly

A



2 MERCANTILE WRITS AND EXECUTION OF DEEDS.

expressed, they will be binding on the granter, unless the
authenticity of the signature is denied. Among these writings
are comprehended bills, promissory notes, drafts, cheques, man-
dates, receipts, and all documents connected with the sale of
goods, or to which the exigencies of trade give rise. Procura-
tions occasionally fall under the class of privileged documents.
Of mosi of these documents we shall have occasion to treat after-
wards.

Execution of Deeds.—The Conveyancing and Land Transfer
Act having introduced important alterations on this subject, it
will be proper to describe the practice legalised prior to 1st October
1874, when the Act came into operation, and the changes which
that Act introduced.

Practice prior to 1st October 1874 (and which may still be
followed).—The solemnities attending the execution of a deed
required to be accurately stated in the testing clause of the
document, and the omission of any of them was in effect a
vitiation of the deed. Following the order of the testing clause,
the first essential point was the full name and designation of the
writer of the deed. Although the writer's name and designation
are generally set forth in the testing clause, it was not indispensable
that this should be done if they were evident from some other
part of the deed. In the case of Macpherson, 7th February 1855,
where the writer of an assignation, who was also one of the
witnesses, was not described in the testing clause to have been
the writer, but who added to his signature as witness the words,
“and writer hereof,” it was held that the deed was duly tested.
Notwithstanding this decision, however, the prudent course is to
follow the general practice of accurately stating the writer’s name
and designation in the testing clause. The testing clause may be
written by a different person from the writer of the body of the
deed, and in such a case it was not necessary that the writer of
the testing clause should be mentioned. On this point see the
case of Lindsay v. Giles, 27th February 1844. The correct
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practice, however, is also to insert the name and designation of
the writer of the testing clause where it is filled up by a different
person. Where a deed was partly printed and partly written, it was
enough to design the person who had inserted the written part of it.
In a holograph writing it was usual to state that it is written with
the granter's own hand ; but this is not essential, as proof would
be allowed if it was so written by the granter himself. When the
deed consisted of more than one sheef, the number of pages on
which it was written required to be stated in the testing clause.
The next point calling for observation is the subscription of the
granter. "Where the deed consists of more than one sheet it must
be signed on each page by the granter, and any addition or alter-
ation, by way of marginal note or otherwise, must be authenticated
by the signature of the granter and noticed in the testing clause.
It has been long settled that where the deed is engrossed on one
sheet only, though extending over more than one page, it is quito
enough that the last page be signed by the person executing it ;
but the general practice is to sign each page. In signing a deed,
the granter adhibits his usual signature merely ; that is to say, it
is not necessary that he write his full Christian name and surname
unless that is his usual mode of signing documents. "Where the
granter cannot write, a deed executed by a mark is ineffectual.
The only mode of executing deeds known to the law by a person
who cannot write was—observe we are speaking of the practice
prior to 1st October 1874—that it should be subscribed by two
notaries on behalf of the granter in the presence of four witnesses,
who must know that the notaries are duly authorised to sign, this
authority being generally evidenced by the granter touching the
pens of the notaries and requesting them to sign for him. ‘Where
the party himself subscribed, two male witnesses above the age of
fourteen required to be present to attest the signature. The
witnesses signed the last page of the deed at the left-hand side,
adding after the signature the word ¢ witness.” ‘Where several
granters signed at the same time, the witnesses subscribed only once;
but if the deed was signed at different times and places, the wit-
nesses required to subscribe at each separate attestation. An accu-
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rute designation of the witnesses must be contained in the testing
clause by inserting the full names, occupations, and places of
abode. A misnomer of the witnesses in the testing clause, or an
erroneous designation of them, rendered the deed a mere nullity.
The witnesses should always know the party executing a deed ;
at least they ought to know that the party designed in the deed is
the party who executes it. Difficulty frequently arises in practice
from the witnesses not knowing the party whose signature they
attest ; and in cases where the signature is challenged, the
evidence of such witnesses is useless. Too much importance,
therefore, cannot be attached to this matter. The insertion of
the place and date of subscription of a deed is not a statutory
solemnity, but it is the invariable practice to mention them in the
testing clause ; and they ought to be stated with accuracy. The
effect of a deed may depend upon its date.

When a deed, such as a bond of credit, is signed by a party
resident in England, it is usual to execute it according to the forms
required by the law of England as well as those in use in Scotland.
In addition to the signature of the granter, the deed must be
authenticated by his seal, and delivered as his act and deed in the
presence of two witnesses. A probate is written on the left-hand
side of the deed, in the following terms :— Signed, sealed, and
delivered by the above-named A. B., before and in presence of.”
The witnesses sign immediately under it, adding to their signatures
their places of residence and professions. The following is an
example of this mode of execution :—

JOHN SMITH.

Signed, sealed, and
delivered by the above-
named John Smith be-
fore and in presence of

ANDREW PEARSON of Newcastle, Banker.
James WiLsoN of Newcastle, Warehouseman.
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The Changes introduced by the Conveyancing and Land
Transfer Act.—Among other alterations, that Act provides that
all deeds, instruments, or writings may now be validly executed
by the subscription of the granter, before two witnesses (who may
be females), who onght to add in their own handwriting their
designations. But it is not essential that such designation must
be added by the witnesses themselves, for it may be made at any
time before the document is placed upon record, or used judi-
cially. Such document does not require a formal testing clause,
but it must be kept in view that the party using or upholding
such document is bound to prove and uphold the genuineness of
the signatures not only of the granter, but of the witnesses;
whereas, in a deed executed with due solemnities according to
the old law, the party challenging such deed was bound to prove
that it was not the proper deed of the granter. In other words,
the presumption of the law was in favour of the deed executed
according to the old form, and hence it is doubtless the more
prudent course to adhere in the preparation of all important docu-
ments to the solemnities in use prior to the passing of the above
Act, although in many instances the advantages conferred by the
Act may be of essential benefit, and may prevent documents being
set aside on comparatively trivial grounds.

As regards the execution of deeds by parties incapable of sign-
ing their name, whether from ignorance of the art of writing or
incapacity through accident or disease, the act above referred to
legalises (without prejudice to the previous practice, which may
still be followed) the subscription of one notary and two witnesses,
or one justice of the peace and two witnesses, as sufficient execu-
tion by the granter. The witnesses should hear the deed read
over to the granter (and we think, if need be, explained), and
they should see or hear distinct authority given to such notary or
justice of the peace to execute the deed on behalf of the granter.

The necessary docquet to be written by such notary or justice is
given below.

Form of Docquet.—* By authority of the above-named and
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“ designed A. B., who declares that he cannot write on accouns
“ of sickness and bodily weakness (or otherwise, as the case may
“ be), I, C. D. (design him) notary public (or justice of the peace
¢ for the county of ), subscribe these presents for him,
¢ he having authorised me for that purpose, and the same having
“ been previously read over to him, all in presence of the wit-
¢ nesses before-named and designed, who subscribe this docquet
“ in testimony of their having heard (or seen) him give to me
“ his authority, and heard these presents read over to the said
“A.B”

It may here be mentioned that the parish minister can act as a
notary as regards wills, or other testamentary writings, but only
in his own parish. It is obvious, however, that recourse to
the services of such a gentlewsan should be had only where
the services of a notary or a justice of the peace cannot be
obtained.

Persons who may Grant Deeds and who come under Personal
Obligations.—A few observations may be offered as regards the
persons who may grant deeds, and come under personal obliga-
tions. It is indispensable that the person who executes a deed
should be capable of giving an ntelligent and voluntary consent,
and that he has sufficient knowledge to understand what he is
doing or parting with, by signing the deed. It is almost unne-
cessary to an, that a deed granted by a person under a legal
incapacity, such as imbecility or nonage, is reducible by one
having any interest; and the same observation applies to all
deeds executed through force, fear, or fraud.

Pupils and Minors.—Incapacity from nonage applies to pupils
and minors, who cannot grant deeds without the consent of their
legal guardians. Pupils are incapable of signing any deed during
the years of pupilarity, which, in the case of females, continues
until the completion of the twelfth year; and in the case of males,
till the completion of the fourteenth year. Any deed, therefore,
signed by a pupil without the consent of his or her guardian, is
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absolutely null; and, it may be observed, that even a tutor—that
is, the legal guardian of the pupil—cannot dispose of the pupil’s
heritage except with the special authority of the Court, which
will only be granted in cases where the transaction is proved to
be necessary. Minors, that is to say, persons above the age of
fourteen and under twenty-one, have more enlarged powers than
pupils. If they have no curators, they may enter into contracts
and manage their own affairs; but, if they have curators, a deed
executed without their consent is null, unless it can be shown
that the transaction was advantageous for the minor. In short,
transactions with minors should be carefully undertaken. If the
minor be in business for himself, parties are safe in dealing with
him. It is also quite settled that a minor, without curators, may
validly discharge a debt or make a settlement of his affairs. In
dealing with pupils or minors this important principle requires
to be kept in view—that although the deed may have no effect
as against him, it will be binding on the other contracting parties
who may be compelled to implement it.

Married Women.—Married women constitute another class of
persons who are legally incapacitated from entering into any con-
tract whatever, without the consent of the husband, who is the
wife’s curator; and, even with his consent, she cannot grant any
obligation which will subject her to personal diligence. An
exception to this rule was introduced by the Conjugal Rights
Act of 1861, in the case of a married woman who has been
judicially separated from her husband, or who has obtained
an order for protection from the Court against the husband
or his creditors. The provisions of this Act will be immediately
adverted to. In the case, however, of a married woman living in
family with her husband, and who has not obtained an order for
protection, the doctrine above stated holds universally. Any
obligation, therefore, which a married woman may grant without
her husband’s consent is entirely void; and even the subsequent
consent of the husband to personal obligations, such as bills or

-bonds, formerly granted by the wife alone, would not make them



8 MERCANTILE WRITS AND EXECUTION OF DEEDS.

binding, as they are null from the beginning. The case of Bal-
four v. Ewing, 5th March 1831, strikingly illustrates the principle
above mentioned. Here the wife had granted a bill before her
marriage, which was renewed by her after marriage. The first
bill was held to be discharged by the renewal, and the second not
to be binding. If, however, the husband be abroad, and the wife
carries on trade in her own.name, she may come under personal
obligations, even so as to subject herself to personal diligence—
see the case of Orme, 30th December 1833. It is usual, over and
above the husband’s consent to a deed by his wife conveying her
heritage, to get her to ratify it in the presence of & magistrate and
witnesses while her husband is not present. This is an oath by
the wife that she has not been compelled through force or fear of
her husband to grant the deed. But, notwithstanding of ratifica-
tion by the wife, if it be the fact that she was really compelled
by her husband to grant the deed, it will still be reducible on this
being proved.

In connection with this subject it may be mentioned that on
marriage two rights arise to the husband in reference to his wife’s
property. The one is his jus mariti, which gives him sole con-
trol over her moveable property, unless his right be specially ex-
cluded by marriage contract, and her funds vested in trustees.
The other right is called the right of administration, which con-
stitutes him his wife’s curator, and renders necessary his consent
to all deeds disposing of her own separate property, unless his
right of administration be expressly excluded by contract.

As the whole of the wife’s moveable property forms part of the
communion of goods between the spouses, the husband is liable
for debts contracted by his wife before marriage, and if all her
heritable property has been conveyed to him, he is liable also for
the wife's heritable debts. The husband, however, will not be
liable for furnishings to his wife while she lived in family with
her father. If the debts contracted by a wife before marriage be
not paid before the dissolution of the marriage by her death, the
husband will not be liable for them unless he shall be enriched
by the marriage beyond a reasonable portion.
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By the Conjugal Rights Act, 1861, various important altera-
tions have been made on the law of husband and wife. It pro-
vides that a wife deserted by her husband may, at any time after
such -desertion, apply to the Court of Session* for an order to
protect property which she has acquired or may acquire by her
own industry, and property which she has succeeded to or may
succeed, or acquire right to, against her husband or his creditors,
or any person in or through his right. The petition is inti-
mated in the Minute Book of the Court, and executed against the
husband in common form. The husband, or any of his creditors,
may lodge answers to the petition. If no answers are lodged, the
Lord Ordinary shall require evidence of such desertion ; and, on
being satisfied thereof, pronounce an interlocutor, giving to the
wife protection of her property against her husband and all
creditors or persons claiming under or through him. If answers
are lodged, the Lord Ordinary may, on considering the same, and
hearing parties, allow a proof to them of their averments; and,
if satisfied, after proof of the fact of such desertion, that the same
was without reasonable cause, he shall pronounce an interlocutor
giving to the wife protection as aforesaid, and shall appoint inti-
mation thereof to be made in one or more newspapers published
within the county within which the wife is resident, or in such
other newspapers as he shall appoint.

The husband, or any creditor, who has nof lodged answers, may
apply to the Court by petition for a recall of the protection. The
Lord Ordinary shall appoint such petition to be answered by the
wife, and thereafter dispose of the application as he shall think
just; but such recall shall not affect any right or interest oner-
ously and bona fide acquired by any third party from the wife
before said recall, which is to be published in the same manner
. a8 the order of protection. All interlocutors of the Lord Ordinary
may be brought under review of either Division of the Court;

* The Conjugal Rights (Scotland) Amendment Act, 1874 (on the narra-
tive that the expense of procedure under the Act of 1861, prevents many
persons from availing themselves of its benefits), grants to the Sheriffs of
Counties the necessary authority for putting the provisions of the latter
Act into force (but see the Statute).
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but it is provided that, notwithstanding any reclaiming note, the
protection shall take effect when intimated, unless the Lord Ordin-
ary at the time of pronouncing it, or within forty-eight hours there-
after, order that his interlocutor shall not take effect till the
advising of the reclaiming note, or such other period as he may
think fit. T1he order of protection, where there has been appear-
ance by the husband, shall continue operative until such time as
the wife shall again cohabit with her husband ; or until the Lord
Ordinary, upon a petition by the husband, shall be satisfied that
he has ceased from his desertion and cohabits with his wife;
and the Lord Ordinary may require him to find security, for such
period as may be appointed, that he shall continue to cohabit with
her, and upon the Lord Ordinary being satisfied, and security
found, if required, he shall recall the order of protection; but
such recall shall not affect any right or interest acquired by the
wife while the said order subsisted, which right and interest shall
remain vested in her, exclusive of her husband’s jus maritv and
right of administration ; nor shall it affect any right or interest
acquired by a third party during such period, or any third party
through or from her, while the said order subsisted; and until
such order be recalled it shall not be competent for the husband
to institute an action of adherence against his wife.

After an interlocutor of protection is pronounced and duly
intimated, the property of the wife belongs to her as if she were
unmarried, but the protection does not extend to property ac-
quired by the wife, of which the husband, or his assignee or
disponee, has, before the date of presenting said petition, obtained
full and complete lawful possession; nor does it affect the right
of any creditor of the husband over property which he has, before
the date thereof, duly attached by arrestment, followed by a
decree of forthcoming, or duly poinded, and of which he has
carried through and reported a sale.

The order of protection, duly made and intimated, is declared
to .have the effect of a decree of separation, a mensa et thoro, in
regard to the property, rights and obligations of the husband and
of the wife, and in regard to the wife’s capacity to sue and be
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sued. And after a degree of separation, @ mensa et thoro, is
obtained at the instance of the wife, all property which she may
acquire, or which may come to or devolve upon her, shall be held
and considered as property belonging to her, in reference to which
the jus mariti and husband’s right of administration are excluded,
and such property may be disposed of by her in all respects as if
she were unmarried; and, on her decease, the same shall, in case
she shall die intestate, pass to her heirs and representatives, in
like manner as if her husband had been then dead. Should the
wife again cohabit with her husband, her property shall be held
to her separate use, and the jus mariti and right of administra-
tion of her husband shall be excluded in reference thereto;
subject, however, to any agreement in writing made between
herself and husband. The wife shall, while so separate, be
capable of entering into obligations, and be liable for wrongs
and injuries, and be capable of suing and being sued, as if she
were not married; and her husband shall not be liable in respect
of any cbligations or contract she may have entered into, or for
any wrongful act or omission by her, incurred after the decree of
separation, and during the subsistence thereof.

It will be observed that the preceding sections of the Act have
reference (1.) to the case of a wife deserted by her husband; and
(2.) to the case of a wife who has obtained a judicial separation
from her husband.

The Act provides machinery whereby a wife, who has been
deserted by her husband, may obtain an order from the Court to
protect property which she has acquired by her own industry, or
to which she has succeeded, against her husband or his creditors.
Such order being obtained and intimated in the newspapers, is
declared to have the effect of a decree of separation as regards the
property and rights of the wife; that is to say, that all property
which she may acquire, or which may come to or devolve upon
her, shall be held and considered as property from which the jus
maritt and right of administration of the husband are excluded ;
and such property may be disposed of by her in all respects as if
she were unmarried; and if she die intestate, pass to her heirs in
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like manner as if her husband were dead. The wife may also
enter into contracts and obligations, and be capable of suing and
being sued, as if she were not married.

These provisions are in themselves distinct enough, but the
Act goes on to deal with the case of a married woman living in
family with her husband; and in this part of it much practical
difficulty may be found to arise. The 16th section is as
follows :—‘ Where a married woman succeeds to property, or
acquires right to it by donation, bequest, or any other means
than by the exercise of her own industry, the husband, or his
creditors, or any other person claiming under or through him,
shall not be entitled to claim the same as falling within the
communio bonorum, or under the jus mariti or husband's right of
administration, except on the condition of making therefrom a
reasonable provision for the support and maintenance of the wife,
if a claim therefore be made on her behalf ; and in the event of
dispute as to the amount of the provision to be made, the matter
shall, in an ordinary action, be determined by the Court of
Session, according to the circumstances of each case, and with
reference to any provisions previously secured in favour of the
wife, and any other property belonging to her exempt from the
Jus mariti ; provided always, that no claim for such provision
shall be competent to the wife if, before it be made by her, the
husband or his assignee or disponee shall have obtained complete
and lawful possession of the property, or in the case of a creditor
of the husband, where he has, before such claim is made by the
wife, attached the property by decree of adjudication or arrest-
ment, and followed up the said arrestment by obtaining decree of
forthcoming, or has poinded and carried through and reported a
sale thereof.”

This section only interferes conditionally with the marital rights
of a husband, and in & modified sense. It does not abrogate the
rights of jus marit and administration ; but it entitles the wife
to claim, out of her own separate property, a provision for her
support and maintenance. It would appear, therefore, that until
such a claim is made by the wife, the husband is entitled to the
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control of her funds. Thus, the husband would be entitled to
uplift from a bank, and the bank would be safe to pay him, a sum
deposited in his wife’s name, unless they were interpelled by the
wife from doing so ; and in like manner, a sum deposited in name
of a married woman, living in family with her husband, would, on
her decease, fall to the husband under his jus mariti. The
creditors of the husband may attach and realise the wife’s property,
unless she steps forward and claims the provision ; and once the
husband or his creditors obtain possession of the funds, no claim
can arise at the instance of the wife.

The Act does not specify in what way the claim of the wife is
to be preferred ; but probably a letter to the party in possession of
her funds, debarring him from payment until her provision was
arranged, would be sufficient notice for him not to pay to the
husband. In a question with the husband’s creditors, judicial
procedure would obviously be necessary to prevent them acquiring
possession under diligence.
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CHAPTER IIL

OF INTESTATE SUCCESSION TO MOVEABLES, AND THE OFFICE
OF EXECUTOR.

VERY important alterations have been made in the law of intestate
succession by the Act of 1855; but, before entering on a statement
of its leading enactments, it may be proper to advert briefly to the
Law of Succession.

Upon the death of a person possessed of moveable estate, it
passes according to the will, if the deceased has left a settlement ;
and if the deceased has died intestate, it passes to the next of kin,
In either case, the person taking up the succession is called the
executor; if appointed in a will, executor nominate; and if
decerned to the deceased by the commissary, executor dative.
The title of executor, in every case, is completed by confirmation
from the commissary of the county in which the deceased died
domiciled, except in the case of a party dying abroad, when it is
completed in the Commissary Court of Edinburgh. On obtaining
confirmation, the executor has full title to uplift and administer
the estate. If, however, a moveable subject, such as the stock of
a public company or a life policy, is specially conveyed to the
executor in a will, he has a good title to that particular subject
without confirmation. By the Confirmation and Probate Act of
1858, a most beneficial alteration has been made on the law as to
confirming to a party deceased, possessed of moveable property in
England or Ireland, as well as in Scotland. By the old law,
confirmation only gave a title to property situated in Scotland ;
and, before the property in England or Ireland could be adminis-
tered, the executor required to take out probate, or letters of
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administration, in the English or Irish courts; but, by the 9th
section of the above Act, it is now competent to include in the
inventory of any person, who shall have died domiciled in Scotland,
all the personal property of the deceased within the United King-
dom ; and on such confirmation being produced and sealed in the
Probate Court of England or Ireland, as the case may be, the
executor’s title to the English or Irish property is complete. A like
privilege has been conferred in the case of parties dying domiciled
in England or Ireland, having moveable property in Scotland.
The probate of the estate of such persons may include the Scotch
property ; and, on its being produced and sealed in the Commissary
Court at Edinburgh, it has the same effect as if confirraation had
been obtained in Scotland.

1. Dissolution of Marriage.—On the dissolution of a marriage
by the death of the husband, survived by children, the goods in
communion—that is, the personal property of the spouses—divide
into three parts. One of these, called the jus relicte, the law
gives to the wife ; another, called legitim, to the children ; and the
third, called the ¢ dead’s part,” to the husband’s next of kin.
The husband may, however, dispose of the dead’s part by will,
even to the prejudice of his children ; but in the absence of a
marriage contract or settlement, by which the rights of the wife
and children are cut off by the acceptance of other provisions, the
husband cannot, by any settlement he may make, defeal the rights
of his wife and children to their legal provisions. If the marriage
be dissolved by the death of the husband, twithout his being
survived by children, the goods in communion divide into #wo
parts ; the one going to the wife, as her jus relicte ; and the other
to the husband's next of kin, failing his having disposed of it by
will. The wife is also entitled to fercé; that is, the liferent of
one-third of the husband’s heritable property, including burgage
subjects.*

Where the marriage is dissolved by the death of the wife, a

* The distinction between feu and burgage subjects is now abolished.
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very important alteration has been made by the Intestate Succes-
sion Act, 1855. Formerly, when a wife died without issue, her
next of kin could demand from the husband one-half of the goods
in communion ; that is, one half of the whole of his moveable
property ; but the above Act provides that, where the wife pre-
deceases her husband, without tssue, her next of kin shall have no
right to a share of the goods in communjgn. The husband, when
a living child has been born of the marriage, is entitled to courtesy;
that is, a right to continue during his life in the possession of all
heritages to which his wife has succeeded in the capacity of heir.
This right does not extend to subjects conquest by the wife ; that
is, subjects acquired by her by purchase or donation during her
life.*

Another very important alteration has been made by the
Intestate Succession Act as to the dissolution of marriage by the
death of the wife. According to the old law, if the marriage was
dissolved within a year and day by the death of either spouse,
without a living child being born, the moveable funds were
restored, as far as possible, to the parties to whom they originally
belonged. But the Act provides that, though the marriage may
be dissolved within a year and day, the rights of parties shall be
the same as if it had lasted for a longer period. .

2. Rules of Succession.—W here a father dies intestate, leaving
children, they, as next of kin of their parent, take equally among
them the whole moveable property belonging to the father, subject
to their mother’s claim for one-third, if she be alive and has not
renounced it. Where a child predeceases the parent, leaving
lawful issue, such issue come in place of their parent, and take
equally among them the share which would have fallen to the
parent, if alive. The heir of an intestate, who takes up the
heritage, is cut off from a share of the moveable property unless
he collates the heritage with the moveables—viz., throws them

* The distinction between fees of conquest and fees of heritage was
recently abolished.
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into one common fund, in which case the whole is divided equally
among the parties,

‘Where any person, dying intestate, shall predecease his father
- without leaving issue, his father has a preferable right to one-half
of his moveable estate, the other half going to his next of kin.
‘Where an intestate, dying without issue, is predeceased by his
father and survived by his mother, she has a preferable right to
one-third of the moveable estate; the other two-thirds going to
the deceased’s next of kin.

‘Where an intestate, dying without issue, and whose father and
mother have predeceased him, shall not leave any brother or
sister german, but shall leave brothers and sisters uterine, or
descendents from them, they shall have right to one-half of the
moveable estate,

The lines of succession are, first, descendants; next, collaterals
then, ascendants with their collaterals.

3. Office of Executor.—In the case of a testate succession, the
parties named Executors in a will are preferred to all others to
that office ; next in order, are universal disponees under a settle-
ment; third, the next of kin of the deceased ; fourth, the widow;
fifth, creditors of the defunct; and lastly, special legatees. In
the case of intestate succession the parties entitled to be decerned
executor are, first, the next of kin ; second, the widow ; and third,
creditors.

There is this difference betwixt an executor-nominate and an
executor-dative, that the former does not require to find caution
for his intromissions, while the latter requires to find caution to
the full amount of the inventory, unless the caution is restricted
by the Commissary on cause shown. The executor is merely a
trustee for all concerned; and, as such, has nv beneficial interest
in the estate. An executor-creditor, however, is not a trustec
for all interested, but proceeds only for payment of his own
debt.

The office of executor-nominate being one of trust, is personal
to the party appointed to it, and does not descend to executors

B
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named by him. On the death of the executor, therefore, the trust
can only be administered by a judicial factor appointed by the
Court, which is done on application by the parties beneticially
interested. Where, therefore, funds are deposited in a bank in
name of the executor of a party deceased, the bank is not in
safety, on the death of such executor, to pay funds to %is execu-
tors; because, if a judicial factor were afterwards appointed,
the bank might have to pay the money a second time. In
practice, however, where the balance is trifling, banks pay it to
the parties beneficially interested on obtaining the consent of the
executors’ representatives.

This rule, however, does not always hold in the case of an
executor-dative. Where the executor-dative is not a trustee, but
has the sole beneficial interest in funds or property standing in
his name as such, they pass to his executor; and, on expeding
confirmation, such executor has a good title to uplift and discharge
them.

‘When payment is made by a banker under a confirmation, it
is necessary to see that the particular fund has been included in
the inventory, no one being warranted to pay unless the asset in
his hands is confirmed. In a case of this kind, which happened
with the Royal Bank, they were found liable to pay a second time
funds in their hands which had not been included in the inven-
tory of the estate of the party in whose name they were de-
posited. l

Executors-dative of Estates under £100.—By the Intestates’
‘Widows and Childrens (Scotland) Act 1876 a much-needed
benefit has been conferred on the poor. That Act provides that
where the estate of an intestate, dying domiciled in Scotland,
does not exceed £150, the widow or children (one or more), or
in the case of an intestate widow per child or children, may apply
to the Commissary Clerk of the deceased’s domicile to fill up an
inventory and expede confirmation. The Commissary Clerk
requires, of course, proof of the identity and relationship of the
applicant for the office of executor, and must see the inventory
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stamped with a £3 stamp if the value of the estate exceeds
£100.*

By the Act to facilitate the administration of Trusts (1867),
certain useful powers are conferred on gratuitous trustees, amongst
others—

1. To appoint faetors and law-agents, and to pay them a
suitable remuneration.

2. To discharge trustees who have resigned, and the repre-
sentatives of trustees who have died.

3. To grant leases of the heritable estate, not exceeding
twenty-one years for agricultural lands, and thirty-one
years for minerals, and to remove tenants.

4. To uplift, discharge, or assign debts due to the trust
estate. _

b. To compromise or to submit and refer all claims con-
nected with the trust estate.

6. To grant all deeds necessary for carrying into effect the
powers vested in the trustees.

7. To pay debts due by the truster, or by the trust estate,
without requiring the creditors to constitute such debts
where the trustees are satisfied that the debts are
proper debts of the trust. On application to the
Court, power may be granted to the trustees (1.) to
sell the trust estate, or any part of it; (2.) grant feus
or leases of the heritable estate, or any part of it; (3.)
to borrow money on the security of the trust estate, or
any part of it; (4.) to excamb any part of the trust
estate which is heritable. For the other important

#* It is much to be regretted that the Legislature did not see fit to carry
this good work a little further by removing, or at least modifying, the
inquisitorial and vexatious requirements of the Legacy and Succession Duty
Departments of the Inland Revenue, which requirements seem to be hardly
in keeping with the other business facilities of the present day. A person
can convey a ship worth £20,000 in about five minutes, but to settle the
succession and other duties on a trifling intestate estate may involve hours.
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powers and immunities conferred upon the trustees,
reference may be made to the statute.

G'ratuitous Trustees are those who receive no pecuniary or other
consideration, and are under no obligation without special accep-
tance to discharge the duties. The expression also involves
trustees who are appointed or who hold ex officio, but it does not
include a trustee for a trading company.

Trustees having authority (in the trust deed under which they
are appointed) to invest the trust funds in mortgages or bonds
of a railway company, or any other description of a company, may
invest such funds in the debenture stock of such company. But it
should be noticed, that no power is given to trustees to make such
tnvestment unless they are specially empowered by the deed.

At common law the surviving trustee or executor can administer
the trust.
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CHAPTER III

BILLS AND PROMISSORY NOTES.

‘WE are now to consider a class of writs which are altogether
peculiar in the legal privileges which they possess. The advantage
which commerce has reaped from the introduction of Bills of
Exchange cannot well be estimated. From a small beginning
they have grown into a vast and wide-spread system, upon which
the trade of the world may be said to be based. Bills of Ex-
change were originally called into use by the great hazard and
inconvenience experienced in transmitting coin from one country
to another, for the purchase of produce or the payment of debts.
They were termed Bills of Exchange, because the value of them
depended upon the exchange of money at the place where they
were payable, as compared with the place at which they were
drawn or issued. The great success following upon the use of
bills of exchange for the settlement of transactions between the
subjects of different countries led to the introduction, in course of
time, of Inland Bills for carrying on the operations of commerce
within this country. Although at first Inland Bills were limited
merely to mercantile transactions, they have now been extended
in their application far beyond their original object, and are em-
ployed for the constitution of all kinds of debt. The bill, while
simple in its form, and exempt from all solemnities of execution,
is privileged, in respect that the obligation contained in it is en-
forced by the strictest and most summary execution known to the
law.

A bill is an order addressed by one person, called the “drawer,”
to another, called the “acceptor,” requesting him to pay to a
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third party, called the “payee,” or to the drawer's own order, a
sum of money at a specified date, or on demand, or at sight. Bills
of Exchange are generally drawn in three sets, to obviate the risks
arising from transmission from one country to another. 1In each
copy the order to pay is made conditional on the remaining two
of the set being unpaid. Foreign Bills are in all respects nego-
tiated in the same way as Inland Bills; but where the obligants
in a Foreign Bill belong to different countries, the rights of parties
are determined by the law of nations, and the municipal law, or
the law of the country, is only applied in circumstances where
the provisions of special statutes bear upon them. In Scotland
we have a familiar example of this in the case of summary dili-
gence and prescription.

By the Act of 19 and 20 Vict. cap. 60, it is enacted that all
bills drawn within the United Kingdom or the Islands adjacent
shall be deemed Inland Bills.

Promissory Notes, though at first not allowed the same privi-
leges as bills, were by the Acts 12 Geo. IIL cap. 72, and 22 Geo.
IIL cap. 18, put upon the same footing as Bills of Exchange.

No set form of words is required to constitute a bill, and it is
enough if the order to pay be intelligibly expressed. Thus,in
the case of M‘Kinney v. Heck & Co., 16th July 1863, a docu-
ment in these terms:—“At fourteen days after date I aceept
to pay or order the sum of £50 sterling,
value received,” was held to be a. promissory note, and a sus-
pension of the charge was refused. Bills and promissory notes
pass from hand to hand by simple indorsation—that is, by the
payee signing his name on the back. The party thus acquiring
right to the bill is called the indorsee or holder, and he may
again transmit the bill to another by indorsing his name, or
delivering the document without indorsation. The bill may be
thus transmitted till the protest on it is recorded, after which
a formal assignation is required of the bill and diligence.
Every indorser is liable to the holder, conjunctly and severally
with the drawer and acceptor, except where the bill is éndorsed
¢ without recourse;” and where the last indorser is called
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upon to pay, he may go back upon the previous indorsers
and drawer as well as the acceptor. Bills, when they become
due, must be negotiated according to certain well-established
rules, which ought to be strictly adhered to by the holder, as the
value of the obligation may be greatly impaired, or even alto-
gether destroyed, by any deviation from them.

Such are, generally, the nature and privileges of the bill; but
it will be proper to examine in detail, its various parts, and the
rules for negotiating and enforcing payment of it. It is neces-
sary, however, to bear in mind what has been already stated as to
the granting of deeds,—that no party will be bound by a bill
who labours under any legal capacity to enter into contracts—
thus, bills by married women not separated from their husbands,
insane parties, and minors, except in special cases, are void in law.

The Stamp.—Inland bills, in order to be valid, must at first
be written on stamped paper.* In this respect they are peculiar,
as in all other deeds, though written on plain paper, may be
stamped within a certain number of days without payment of a
penalty, and may be stamped at any time on payment of a
penalty of £10. Bills, however, cannot be stamped after they
are written out. They must also be written on a stamp specially
denoted for bills. If written on a stamp not so denofed, they
may be rectified on payment of a penalty, provided the stamp
used be of not less value than what is required. It is no objec-
tion to a bill though it is written on a stamp of greater value
than what is necessary, if the stamp be of the proper denomi-
nation. It is also to be kept in view, that under the Stamp
Laws, any material alteration made on a bill, after being written
out and signed, may invalidate the instrument, as constituting
a new bill. As regards foreign bills drawn out of the United
Kingdom, the holder must affix to one of the set an adhesive
ad valorem foreign bill stamp before he can endorse or negotiate
it, and he ought to cancel the stamp by writing or impressing

* Bills and promissory notes (and all deeds) must be written on the face
of the stamped paper.
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his name and the date on it. The Act, Stamp Act 1870, now
regulates the mode of cancelling adhesive stamps; and as regards
foreign bills, it makes it competent for any holder to eamcel
the stamp as if he were the person first negotiating the bill

It may be noticed here, that the Act which rendered bills for
a less sum than 20s. void, unless they complied with certain rules,
has been repealed by the Act of 26 and 27 Viect. cap. 105. All
restrictions upon the negotiation of such bills are therefore now
removed. The above Act originally continued in force only for
three years, but was extended to 31st December 1878.

Date of the Bill.— Previous to the Mercantile Law Amend-
ment Act, 19 and 20 Vict. cap. 60, the date of a bill was
essential to its validity, where the term of payment depended
on the date; as, for example, where the bill was payable
so many months after date; but the 10th section of the above
Act provides that where ‘“any bill of exchange or promissory
note shall be issued without date, it shall be competent to
prove by parole evidence the true date at which such bill
or note was issued; provided always, that summary diligence
shall not be competent on any bill or note issued without
a date.”

It will thus be observed, that a bill issued without a date,
though not absolutely void, loses its highest legal privilege,
namely, the enforcement of payment by summary diligence ; and
an ordinary action must therefore be resorted to, in which the
holder of the bill must prove by parole evidence the date on
which the bill was issued, before he can succeed in his suit.
The terms of the above enactment are so broad that they apply
to a class of bills, to which, according to the old law, a date was
not essential, namely, where the term of payment did not depend
on the date ;—as, for example, when the bill ran thus, “ Against
the term of Martinmas 1860, pay me,” &c. It is of great practical
importance therefore to see that every bill is dated. The mention
of the place from which the bill is issued is not essential, except
where the place of payment is made to depend on it ;—as, for
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example, in a bill written thus—*Pay me, at my office here.”
In such a bill the town from which it was issued must be stated,
otherwise the omission would be a fatal objection to it. If the
indorsation of a bill is not dated, it will be held to bave been
indorsed of the same date with the bilL1 As to bills dated on a
Sunday, it has not yet been positively determined in Scotland
whether they are void or not. According to Mr Chitty, there is
in England no legal objection to a bill dated on Sunday ; and in
a case in Scotland, Elliot ». Faulks, 20th January 1844, it was
held not to be an objection to a bill that it was drawn on a Sunday,
it being accepted on a week-day. The question, however, is
reserved, whether a bill both drawn and accepted on a Sunday
will be valid. It is thought, however, that on the principle of
the above decision, and in conformity with the law of England, a
bill, dated and accepted on a Sunday, would be a binding
obligation, and all the more that at common law in Scotland
bargains or engagements made on Sunday are not null.

Sum in the Bill.—It is customary to write at the top of the
bill the amount of it; but this is not essential. The amount
written in the body of this bill regulates the value of it, where
there is any discrepancy between it and the sum at the top.
The sum at the top, however, may be referred to in explanation
of any ambiguity about the sum in the body of the bill. For
instance, if in writing the sum in the body of the bill the word
“pounds” were omitted, the sum superscribed would be of
material use in support of what was really meant. In England
it has been held that a bill for twenty-five seventeen shillings
and threepence, omitting the word pounds, was good for £25,
17s. 3d.; and in Scotland it was decided, in the case of Gordon
v, Glass, 3d June 1848, that summary diligence could pass on a bill
having a smilar omission in the bill of it of the word * pounds.”

Term of Payment.—In Scotland it is the invariable practice
to make the bill bear a term of payment; but this does not
appear to be indispensable. It has been held in England that a
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bill without a term of payment is payable on demand, and the
same would in all probability be held in Scotland. If the bill
does contain a term of payment, it must be at a date capable of
being ascertained. However remote the term of payment may
be, if it is certain to arrive, the bill would be sustained; but if
the term be indefinite, such as on a marriage, or on succession to
an inheritance, it would be a bad bill.

Payee's Name.—It is essential to the validity of every bill
that the name of the payee be either inserted or clearly indicated,
such as by the words “Pay me or my order.” The bill may be
made payable to the bearer, in which case it passes from hand to
hand by simple delivery without indorsation. The words “or
order” are generally inserted after the name of the payee, and in
England these words are necessary to the due negotiation of the
bill, but they are not so in Scotland. If the payee’s name be
left blank in the bill, the holder may fill in his own name any
time before negotiation.

Place of Payment.—It is common, for convenience of the
parties, to insert in bills a place of payment. Though this is not
necessary, it is often of great practical importance in the negotia-
tion of the bill. If no place of payment is mentioned, the bill
must be presented, and if required, protested at the acceptor’s
dwelling-house, or in his personal presence. It was, however,
held in the case of Robertson against the Manchester Bank, 14th
November 1843, that a protest on a bill which had no place of
payment in it, taken at the acceptor’s place of business, that being
the place where he was generally to be found, was sufficient; and
it would appear to follow from this decision, that a bill addressed
to the acceptor at his place of business, though not actually made
payable there, may be negotiated at the acceptor's place of busi-
ness. Where a bill is accepted by a firm, it is payable at their
place of business, unless a different place is specified in the bill.
If the acceptor of a bill, having no place of payment in it, cannot
be found, it is not fixed what course should be followed in pre-
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senting the bill. Mr Thomson considers that it should be at the
last place of residence of the acceptor. Other writers think the
Market Cross of the head burgh, and the Exchange. The safest
course, however, is to present it at all these places, and protest
accordingly. Where the acceptor is furth of Scotland, the prac-
tice has been to protest the bill at the Market Cross of Edinburgh,
and the Pier and Shore of Leith; but, as parties furth of the
kingdom are in all other legal processes cited at the Edictal
Office, within the Register House, Edinburgh, it is recommended
that presentment and protest of a bill against an acceptor furth of
the kingdom be also made at the Edictal Office.

Bills or Promissory Notes by Joint-8tock Companies.—
Companies registered under the Act of 1862 have not necessarily
a power to issue negotiable documents. Such power rests on the
authority given to the company’s officials by the Memorandum
and Articles of Association to borrow money, and in no case is it
to be inferred. And the parties subscribing such documents
on behalf of any such company must be duly authorised by the
company. The greatest care, therefore, is necessary in dealing
with such obligations.

] Time of Presentment, and by whom it may be made.—As a

general rule, a bill must be presented on the last day of grace,
within the ordinary business hours of the place of business at
which it is payable. In illustration of this rule, reference may be
made to the case of Neilson ». Leighton, 9th Feb. 1844, where a
bill drawn on a flesher, payable at his shop in Glasgow, was not
presented till about two hours after his shop was shut on the last
day of grace; the hour of shutting having been that common to
all the fleshers in the town. The bill was held not to be properly
negotiated, and that recourse against the drawer was lost; and the
bank which negotiated the bill was held liable in damages to the
drawer for wrongous sequestration ; Houldsworth . British Linen
Co., 19th Dec. 1850. As will afterwards be seen, some writers
lay it down that a bill may be presented on any of the days of
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grace, but the common practice is to present it on the last only.
It seems competent, however, to present it on any of the days,
. though the acceptor could not be charged till the last of them
expired. The bill, with a view to protest, may be presented either
by the notary, or his clerk, or other trustworthy person.

Value.—As a general rule, the law presumes that value has
been given for a bill, although it does not bear to be granted for
value received ; and a plea of want of value will not avail an
acceptor as against an onerous indorsee; though in a question
with the drawer or his representatives the acceptor would be en-
titled to prove by the writ or oath of the drawer that no value
was received. The Mercantile Law Amendment Act has, however,
made two important alterations on this subject. The first is, that
where a bill shall be indorsed after the period of its becoming
due, the indorsee shall be deemed to have taken it, subject to all
objections or exceptions to which the bill was subject in the
hands of the indorser. This enactment, it will be observed,
strikes against all bills granted for the drawer’s accommodation,
or for an illegal consideration, being indorsed away to the pre-
judice of the acceptor after the period of their becoming due.
Any party, therefore, acquiring right to such bills after maturity
will be in no better position than the indorser. The other altera-
tion made by the Mercantile Act is, that the holder of a bill
which has been lost or fraudulently obtained, shall be bound to
prove that he has given value for the same, and, if he fail in this,
he will be nonsuited.

Subscription of the Parties.—It has been decided that if the
drawer’s name be mentioned in the body of the bill, his subscrip-
tion is not necessary, though summary diligence could not proceed
on such a document. It is also settled that a blank acceptance
found in the repositories of a deceased party may be filled up by
his representative; and that a party acquiring right to a bill
which the drawer has not subscribed, may sign his own name;
Smith . Taylor, 27th Feb. 1824. Previous to the passing of the



SUBSCRIPTION OF THE PARTIES. 29

Mercantile Law Amendment Act it was common to accept bills
by letter, but this practice has been abolished by that statute,
which enacts that no acceptance shall be sufficient to bind or
charge any person unless the same be in writing or the bill, and
signed by the acceptor, or some person duly authorised by him.
It is doubted by some practitioners whether the terms of the
above enactment would now admit of acceptance by mark or
initials, but the general opinion seems to be, that bills so accepted
are not struck at by the Act. There are many examples on record
of bills accepted by mark and initials being sustained, but the
validity of such bills depends upon facts and circumstances, and
there is no general rule as to what evidence will be sufficient.
This much, however, may be said, that subscription by mark or
initials must be proved to be the mode in which the party gene-
rally signs his name. It is almost unnecessary to remark that
summary diligence cannot be done on such bills. The latest case
as to subscription by mark, may be referred to for a full explana-
tion of the law on the subject; Craigie ». Scobie, 23d March
1832.

‘Where the party cannot write, it should, in order to entitle the
bill to all its privileges, be accepted by two notaries before four
witnesses, or one notary or Justice of the Peace and two witnesses,
in terms of the Conveyancing Act of 1874, as already noticed.

Some general rules of law may be here noted as to the liability
of parties subscribing bills. The subscription of a firm by one
partner will bind the company and all its partners. In the case
of a bill signed by a descriptive firm, thus: “The Blair Iron
Company, Alexander Alison,” the subscription was held unobjec-
tionable, and the whole partners were found liable; Blair Iron
Company v. Alison, 13th August 1855. Acceptance by an agent
per procuration is well known in practice, and effectually binds
the principal. The agents’ procuration or authority may either
rest upon written or verbal instructions, or may be inferred by a
course of conduct showing that the agent was empowered to act.
In order to subject the principal to liability, the signature of the
agent must be as procurator for the principal; and, if signed with
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the agent’s own name merely, the principal will not he liable. A
party accepting a bill as cautioner or trustee will nevertheless be
personally liable; Clark ». Bank of Scotland, 22d Feb. 1823.
In the case of Webster ». Calman, 3d June 1848, where a factor
accepted a bill for behoof of his constituent, it was held that the
factor was personally liable to summary diligence at the instanee
of the drawer. The whole obligants on a bill-are liable in pay-
ment, conjunctly and severally, even though the bill does not
contain these words.

Forgery.—An obligant on a bill who alleges his signature to
be a forgery, is entitled to an issue to prove that it is so; and, if
he succeeds in establishing his case, it is almost needless to say
that the bill, as regards him, is of no avail. The questions con-
cerning forgery which have arisen with banks have generally
turned on the point whether the party alleging forgery had not,
by his course of conduct, and his silence in answer to communica-
tions made to him, adopted the bill as his. Questions of this
-~ kind invariably turn upon the circumstances of the case; but the
doctrine regulating such cases may be stated generally to be this,
that, before a person can be held to have adopted a forged bill,
a demand must have been made upon him for payment, or some
notice given that he was held to be liable to pay the debt, and
that he so conducted himself as to imply an acknowledgraent that
he was liable for it. Two recent cases may be referred to in
illustration of this rule. The first is that of Smith v. The British
Linen Company, 13th February 1863. Smith suspended a charge
on the ground of forgery, and the case turned upon the point
whether by his conduct and silence he had adopted the bill
Before the bill arrived at maturity, the agent who had discounted
it wrote Smith a letter, in which he said,—* You will oblige me
by saying whether the arrangements are now completed for
realising Mr Ford’s means, so as to meet, at maturity, the accept-
ance which you and David Warden gave to James Robertson,”
&c. To this Smith did not return an answer. The Court held
that his silence, apart from other evidence, did not infer adoption ;

-
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and particularly, as the letter made no demand upon him for pay-
ment, the bill being only referred to incidentally. In a later
case, Brown v. The British Linen Company, 16th May 1863, a
different result was arrived at, owing to the special character of
an intimation made by the bank agent to the party alleging
forgery. Brown, the suspender, had retired a previous bill drawn
upon him by the same party; and in acknowledging the receipt
of the remittance, the bank agents wrote,—‘ We may remind
you of another bill of yours to Mr Walker for £176, due on 6th
September next. It is expected that this bill will be retired
when due, as the bank decline further renewals of Mr Walker's
bills” Brown returned no answer, and the Court held that the
facts averred, if proved, were sufficient to imply adoption.

Introduction of; Explanatory Matter into Bills,—There is no
objection to anything merely explanatory being introduced into a
bill, such as to show the nature of the transaction for which it is
granted; nor is a stipulation for interest objectionable; but the
introduction of any qualification which will make the payment
contingent, will destroy the fobligation. There is a necessary
exemption from this rule in the case of foreign bills, as payment
of any one of the set is made contingent on the non-payment of
the remainder.

Acceptance.—We have already seen that the acceptance must
be in writing on the bill. The bill is effectually accepted by the
simple signature of the party on whom it is drawn. It is not
necessary, in the general case, that the acceptance be dated; the
date of the bill being held to be the date of the acceptance.
‘When, however, the bill is made payable so many days after
-8ight, or at some other currency running from the time of present-
ment, it is necessary to date the acceptance =0 as to fix the term
of payment. It is not necessary that the acceptor be designed in
the address, if the party can be identified otherwise. A party
signing his name on a blank bill stamp will be liable for whatever .
sum the stamp will carry.
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A drawee may accept a bill conditionally, or for a less sum than
that named in the bill, or at an extended or shorter currency; and
in such a case, it is necessary for the holder to intimate the fact
to the drawer in order to preserve recourse. A bill accepted pay-
able at a banker’s, is a constructive authority by the acceptor to
such banker to pay the bill on his account.

It sometimes happens that parties upon whom bills are drawn,
who have no funds belonging to the drawer, accept the bill for
the honour of the drawer,—that is, to prevent the bill from being
dishonoured, and the drawer’s credit from being injured. This is
called acceptance supra protest, because the nature of the accept-
ance is embodied in a notarial instrument. In such cases notice
requires to be given to the party for whose credit the acceptance
is interposed, in order to preserve recourse against him. If the
drawee refuses to accept, when he has funds of the drawer in his
hands, a protest for non-acceptance will operate as an intimated
assignation of these funds in favour of the holder, who would be
preferred to a subsequent arresting creditor of the drawee. Such
fuuds, however, will fall to be recovered by an ordinary action,
the drawee’s name not being on the bill.

Alterations on Bills.—We have already had occasion, in speak-
ing of the Stamp Laws, to state that important alterations made
on bills, after being completed, render them void, as being new
obligations. It remains to be noticed that, by the Common Law,
an alteration in any of the essential parts of a bill, made after
being written out, without the consent of the obligants, will vitiate
it as a document of debt. Of this there are numerous illustrations
in the decisions of the Court. An alteration in the date has been
held to destroy the bill; M‘Rostie, 2d March 1850. An altera-
tion in the term of payment is also fatal; Hamilton v, Kinnear,
17th June 1825. There are other cases where bills are held
vitiated from alterations in the sum, the address, and signatures.
The Court, however, will allow a proof, to the effect that an
alteration was made with the consent of parties. All such altera-
tions, however, should be initialed by the parties to the bill,
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as showing that they were made with their knowledge and
consent.

Transmission of Bills,—Bills made payable to the bearer, pass
from hand to hand like bank-notes, without indorsation. When
made payable fo a party named, or to the drawer or his order,
they are transmitted by the simple indorsation of the payee, or
drawer, as the case may be. This is called blank indorsation;
and when a bill is blank indorsed, it is transmissible without any
further indorsation by the holder, so that, if it were lost, an
onerous holder would be entitled to demand payment. A bill
may also be transmitted by what is called special indorsation, that
is, by inserting the name of the party to whom it is indorsed, thus
—“Pay to A. B., or his order.” A bill, thus indorsed, cannot
again be transmitted without the signature of the special indorsee.
‘With reference to special indorsation, it ought to be kept in view
that the indorser must be named in order to warrant summary
diligence. An indorsation written thus— Pay to the Agent of
the Bank of Scotland, Glasgow,” would not be sufficient for sum-
mary execution. The agent’s name would require to be inserted ;
see Fraser . Bannerman, 21st June 1853. A procurator has the
power of indorsing as well as drawing a bill.

There still remains to be noticed what is called restricted in-
dorsation, by which the bill can only be paid to the indorsee named,
and to no other. It is written thus—“ Pay to A. B. only,” or
“to A. B. for my use.” Such an indorsation prevents the indorsee
from again transmitting the bill.

Every indorsee is presumed by law to have given full value for
the bill,* and it is on this principle that, if the bill is not paid
by the acceptor, the drawer and all indorsers, whose names are on
the bill are liable, conjunctly and severally, to the holder for pay-
ment. If, however, the indorsation be made after the bill has
matured, the important alteration already referred to, made by
the Mercantile Amendment Act, will come into operation, and

* But see page 35.
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place the holder in no better position than the drawer. In such
a case, the indorsee will hold the bill subject to all the objections
to which it was liable”in the hands of the drawer. So that if it
was an accommodation bill for the benefit of the drawer, the
acceptor would be entitled to prove this by the writ or oath of
the drawer.

If an indorser wishes to free himself from farther liability at
the instance of a subsequent indorsee, he may do so by adding
under his signature the words ¢ without recourse.” A prior in-
dorsee may be reinstated in the bill by the subsequent indorsations
simply being scored out.

A bill may be indorsed at any time before the protest is recorded.
‘When the protest has been extended in name of the holder, but
not recorded, diligence will be issued at the instance of any party
paying the bill, on the holder granting a receipt on the protest,
showing that the bill has been paid by such party. (A form of
the receipt will be found in the Appendix.) If the protest is
taken at the instance of a bank, and the bill paid to an agent of
the bank, the agent must, in signing the receipt, connect himself
with the bank, by adding after his signature “ Agent of the Bank
of .” In the case of Summers, 16th December 1845, a
receipt on a protest of this kind, signed “ Thomas Tennant, Agent,”
was held insufficient to warrant summary diligence.

After the protest has been recorded, diligence on the bill can
only be transmitted by a regular assignation. When a bill has
been ranked upon abankrupt estate, the ranking, or right to draw
the dividends, can only be transmitted legally by assignation.

Onerosity.—It has been generally laid down by writers on bills
of exchange, that the law presumes every indorsee of a bill to be
a bona fide onerous holder, and that this presumption can only
be taken off by his writ or oath; but this doctrine has been modi-
fied by the later decisions. If facts and circumstances be stated
in defence which infer that the indorsee is not a bona fide holder,
or that he has fraudulently obtained the bill, or is a conjunct and
confident person with the drawer, for whose accommodation it was

0
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granted, the Court will allow proof of these averments by circum-
stantial evidence; see Bannatine v. Wilson, 13th December 1855,
and Dougal . Hamilton, 17th July 1863.

If 4 bill is paid by an indorser, he has a right of relief against
all previous indorsers, as well as against the drawer and acceptor.

Negotiation of Bills.—Negotiation of a bill consists in the
holder taking certain steps which are necessary to preserve the
privileges with which bills have been invested. These steps are,
in the case of an unaccepted bill, presenting it for acceptance
where acceptance is necessary to fix the time of payment; and in
the case of an accepted bill, presenting it for payment when due
at the proper time and place. If acceptance or payment be refused,
the holder, in order to preserve recourse, must give notice of dis-
honour to all parties whom he is to hold liable; and, in order to
summary diligence, must have the bill protested. It will be
necessary, however, to go over these various matters in detail.

Presentment for Acceptance.—If the term of payment of a bill
does not depend upon the date of acceptance, then it is not neces-
sary to present the bill for acceptance; and it may simply be pre-
sented, at maturity, for acceptance and payment.* If, however, such
a bill is forwarded to a banker, or an agent, with express instruc-
tions to present it for acceptance, and he fails to do so, he will be
liable for the contents. This was held in the case of Dunlop v.
Hamilton, 16th January 1810, on the principle that acceptance
adds greater security to the bill. If a bill be drawn at a certain
number of days or months after sight, it is obviously necessary to
~ have it presented for acceptance, as the term of payment depends
on the date of the acceptance. There is no fixed rule within what
time such bills require to be presented for acceptance. This isa
question which is always dependent upon facts and circumstances.
In one case it was held that by a delay of three days recourse

¢ Of course, in practice, every banker holding an u.mweepted bill gets it
accepted without delay.
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was lost; but in another case, though ten days had elapsed,
recourse was held not to be lost. The only general rule that can
be laid down is, that a bill of this kind should be presented
within a reasonable time, and without any undue delay.*’ In the
case of a foreign bill, acceptance of which is refused, it is necessary
to protest it, in order to preserve recourse; but of this more fully
when we come to speak of the protest. Notwithstanding refusal
of acceptanee, it is still the holder'’s duty to present the bill for
payment at maturity, and to give notice of dishonour, and to pro-
test it, in the same way as if it had been accepted.

The rules of presentment of a bill for payment have already
been stated in treating of the various parts of the bill

Promissory notes are not subject to the same rigorous rules of
negotiation as bills. In the case of the Leith Bank v. Walker’s
Trustees, 22d January 1836, it was held that a promissory note,
though not presented till five months after it was past due, was
duly negotiated, the judges remarking, that while the object of a
bill is instant payment, a promissory note is intended rather to
serve as the evidence of a debt. But this decision, it is supposed,
would be overruled by modern practice, which treats bills and
Promissory notes alike,

Days of Grace.—Days of grace, or respite days, are allowed on
all bills except those payable on demand or at sight. Formerly
there was a question as to whether bills payable at sight or pre-
sentation were entitled to days of grace, but this point has been set
at rest by the Act 34 and 35 Vic. cap. 74, which declares that every
bill of exchange or promissory note drawn after the passing of that
Act, payable at sight or presentation, shall bear the same stamp,
and shall, for all purposes whatsoever, be deemed to be a bill of
exchange or promissory note payable on demand. The number of *
days of grace allowed in this country is three; but the number
varies in different countries. There is some difference of opinion

* The drawee is entitled to twenty-four hours’ delay to say whether or not
he will accept.
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among the authorities as to whether days of grace are a privilege
to the creditor of the bill or to the debtor; but into such matters
we need not diverge. The invariable practice is to negotiate the bill
on the last day of grace ; but it would seem from an examination
of the decisions that the creditor may protest and negotiate the
bill on any one of the days of grace, but that, obviously, he would
not be entitled to charge the debtor till the days of grace had
expired. In calculating the days of grace, the day on which the
bill falls due is excluded. Thus, in a bill where the currency
expires on the first of the month, the last day of grace is the
fourth. The currency of bills, when drawn at so many months, is
reckoned by calendar and not by lunar months. Thus, a bill
drawn at one month after date from 31lst January is payable on
the expiry of the days of grace running from the 28th, or in leap
year from the 29th February; and a bill drawn at the same
currency from the 28th February is payable on the expiry of the
days of grace running from the 28th March. 'When the last day
of grace is on a Sunday, the bill must be negotiated on ‘the
previous Saturday.* It must, however, be kept in view that the
bill must be presented within business hours and at the proper
place of payment. By the Act 34 Vic. cap. 17, the following days
were made legal holidays in Scotland :—

1. New Year’s Day.

2. Christmas Day.

(If either of the above falls on a Sunday, the next following

Monday shall be a bank holiday.)

3. Good Friday.

4. The first Monday of May.

5. The first Monday of August.

And the following are the bank holidays in England and

Ireland :—

1. Easter Monday.

2. The Monday in Whitsun week.

3. The first Monday in August.

* Unless that Saturday be a statutory holiday.



38 BILLS AND PROMISSORY NOTES.

4. Christmas day and the day after, if a week
day; and if the 26th be a Sunday, then the
following Monday.

And it was expressly provided that these days shall be kept as
close holidays in all banks in England, Ireland, and Scotland,
respectively ; and that all bills of exchange and promissory notes
due on any such bank holiday shall be payable, and may be noted
and protested on the next following day, and not on such bank
holiday. Of course if the 256th be a Sunday, then the 26th and
27th fall to be held as holidays in England and Ireland.

" Notice of Dishonour.—The rule observed in giving natice of
dishonour in the case of inland and foreign bills used to differ.
Prior to the passing of the Mercantile Law Amendment Act (1856),
notice of dishonour of an inland bill might have been given at
any time within fourteen days; but that Act provides that notice
of the dishonour of an inland bill or promissory note shall be given
in the same manner and at the same time as is required in the
case of foreign bills by the law of Scetland. The rules which
regulate the notice of dishonour of bills are now as follows :—If
the parties reside in the town where the bill is payable, notice
must be given in time to be received the day following that of the
dishoneur. In this case, therefore, it is necessary to prove that
the notice was posted so that it might be delivered the day follow-
ing the dishomour, according to the regular course of post and
within the hours of business. If the parties reside at a distance
from the place of domicile, notice must be sent by the first mail
of the day following that of the dishonour. In the case of
an indorser, notice must be despatched the day after that on
which he receives intelligence of the dishonour. These rules
were recognised in the only case which has occurred in Scot-
land since the passing of the Mercantile Law Amendment Act,
viz.,, M‘Kenzie ». Doe, 18th July 1861. In this case a bill
which was discounted by the British Linen Company at Kingussie
fell due on Saturday the 13th June, and was dishonoured by the
acceptor. On Monday the 15th, the bank sent notice of dishonour
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o the drawer, who was the postmaster at Kingussie. A élerk of
the bank deponed that he had taken the intimation to the drawer
to the post-office, and had either posted it or delivered it to him.
This was held as satisfactory evidence that notice of dishonour was
received on the 15th ; but the judge remarked that the effect of
the evidence would have been destroyed if the drawer could have
shown that, though the letter had been put in the letter box, the
defender had, for some reason not imputable to his fault, failed to
receive it till next day.

‘With regard to parties resident at a distance, it appears to be
settled in England that, if there be no mail on the day following
the dishonour, or if it depart at an unseasonable hour in the
morning, then it is sufficient if the notice be despatched by the
mail of the day after.

The practice of bankers in Scotland is to despatch the notice by
the first post after business hours on the day following the dis-
honour. With regard, however, to one class of bills, namely,
those received from and at the branches for collection on account
of other agencies of the same establishment, the practice generally
adopted seems inconsistent with the rules of law. In the case of
bills, for example, sent from Glasgow to Edinburgh for negotiation,
the practice is to return all dishonoured bills, on the day after they
fall due, to the branch which sent them, leaving it to give the
notice of dishonour. The notice, of course, in these cases can only
be posted on the second day after the bill falls due, and will
generally not be received by the obligants in the bill till the third
day thereafter. The bills being indorsed to the bank, and not to
the agent who discounted them, it seems very doubtful if, to suit
their own business arrangements, the bank can thus lengthen the
time for giving notice of dishonour. The Bank of England avoid
the difficulty here indicated by its branches advising the head
office of non-payment the same day the bill falls due, which
enables the Bank to despatch the notice of dishonour the following
day. The bill itsélf is, for convenience, retained till the day
following.

Oral notice was, under the old law, held sufficient; but as
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notice must now be given in the same manner as in the case of
foreign bills, it is necessary to give it in writing. There is no
precise form of notice, but it must contain, especially where the
bill has not been protested, a description of the bill and an
explanation that it has been presented and dishonoured, or pay-
ment refused. The courts in England have been very critical as
to the terms of such intimations, For example, the following was
held to be insufficient :—* I am desired to apply to you for the
payment of the sum of £150, due to myself on a draft drawn by
Mr Case on Mr Case, which I hope you will, on receipt, discharge,
to prevent the necessity of law proceedings, which otherwise will
immediately take place.”

The notice requires to be sent to all the parties on the bill
whom the holder intends to make liable ; and if any of them are
omitted, they will be discharged. If, however, the last indorser
to whom the holder has sent notice duly intimates to preceding
indorsers the dishonour of the bill, they will be liable to the
holder in the same way as if he had intimated to them direct. In
the case of bills presented for acceptance, and acceptance refused,
the holder must immediately give notice thereof to the drawer, or
he will be discharged. It is not sufficient to wait till the day of
payment of the bill has elapsed, and then to give notice of non-
acceptance and non-payment at the same time.

‘Where the holder fails to give notice of dishonour to the drawer
and indorsers, they are not only discharged of the bill, but of the
debt in respect of which it was granted. Notice of dishonour is
not necessary to the drawer when the bill is granted for his
accommodation ; nor where acceptance has been refused, and due
intimation of the non-acceptance given to the drawer. A party
who guarantees payment of a bill is not entitled to notice of dis-
honour ; see the case of Kirkland ». Brown, 23d January 1861.%*
The death or bankruptcy of the drawer does not excuse the holder
for not giving notice of dishonour,

‘When the notice is sent by post, care must be taken that the

* But in practice such is always given.
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letter is properly addressed, because if delay occurs in delivery
from an inaccurate address, recourse may be lost. Where a
drawer dates his bill generally, e.g., Glasgow or Edinburgh, this
implies that a letter so directed will find him, and the holder
would still preserve his recourse though such letter did not reach
the drawer. 'With regard to an indorser who does not annex his
address, the holder is bound to make every reasonable inquiry
to find him out, and give the fullest address he can discover. If
the notice is sent otherwise than by post, it would require to
reach the drawer on the first day after the dishonour of the bill;
for it has been found that notice of dishonour, delivered to the
drawer by a private hand the second day after the date of dis-
honour, though at an hour earlier than that at which it would
have been delivered had it been sent by the post of the previous
day, is insufficient. The holder of the bill is bound to prove the
despatch of the notice; and if he fail in this he will be non-
suited.

Protest.—It has already been mentioned that a protest on an
inland bill is not necessary to preserve reeourse; but that where
summary diligence is to be done, a protest is essential in every
case. A protest is absolutely necessary to preserve recourse on
foreign bills. On the dishonour of an inland bill, the general prac-
tice is merely to have it noted, which is done by the notary mark-
ing the date and his initials upon it, from which the protest may
afterwards be compiled when required. It is important, however,
to remember that, in order to summary diligence, the protest
must be recorded within six months from the date of the bill
falling due, otherwise this privilege is lost, and an ordinary action
before the court must be resorted to for recovery of the debt.
‘When a bill is protested against the drawer and indorsers as well
as the acceptor, the instrument bears date according to general
practice on the last day of grace; but, as before observed, the bill
might, according to some authorities, be protested on any of those
days, though the obligants could not be charged till the last of
them expired. 'When a bill is to be protested against the acceptor
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only, it may be protested for summary diligence at any time
within six months of its falling due, he being the real debtor on
the bill. As to the place, time, and mode of presentment, refer-
ence is made to the observations on the different parts of the
bill.

In the case of a protest against the acceptor only, taken of a
date subsequent to the running of the days of grace, on a bill con-
taining a place of payment, there is some difference of opinion
among practitioners as to the place of presentment. Some hold
that the place mentioned in the bill is the proper place for taking
the protest; while others maintain that the acceptor is not bound
to have his funds lying at that place for six months, or till it suits
the drawer to present his bill, and that the domicile ceases when
the days of grace have run, and that the holder is consequently
bound to present it at the dwelling-place of the acceptor, or to
him personally. This is still an open question, but the safe
course is to present the bill at both the domicile and residence,
which will save all risks, and this is invariably adopted in practice.

It has been decided that it is not necessary to make the pro-
test bear that the bill was presented where payable, and that it is
enough the instrument should bear that the bill was “ duly pro-
tested,” the law inferring, till the contrary is proved, that the bill
was presented at the proper place. Accordingly, it is now very
common in practice to omit in the instrument the place at which
. the protest was taken. If a party charged upon a protest avers
that the bill was presented at the wrong place, be would be en-
titled to prove this; and if he succeeded in the proof, it would
necessarily destroy the instrument. The bill does not require to
be presented by the notary himself. The presentment may be
made by his clerk or any other person; but if the notary is mis-
informed as to the presentment, the holder of the bill will be
liable for the consequences. The instrument bears that the pro-
test was taken before two witnesses; and, despite the common
practice, the witnesses should be cognisant of the Act of Protest.
A notary cannot protest a bill in which he himself has an interest;
but relationship to the creditor is no objection. On the protest
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“being recorded, an extract is issued containing a warrant to charge
the parties on the bill to make payment within six days. If the
six days elapse without payment being made, poinding and im-
prisonment may follow; but in order to the latter measure another
warrant is necessary from the judge in whose books the protest is
recorded.

If the bill is paid by any of the indorsers after the protest is
written out at the instance of another party, diligence will be issued
in such indorser’s name, on the holder giving him a receipt on the
protest bearing that the bill had been paid by him. The receipt
must be signed by the holder, or a party duly authorised by him,
and in the latter case the party signing must, as before mentioned,
state his connection with the holder ; Summers, 16th Dec.
1843. After a protest has been recorded, the diligence can only
be transmitted by assignation. The expenses of the diligence can
only be recovered by an ordinary action ; and the creditor is bound
to give up the bill on receiving payment of the principal and in-
terest; but he is entitled to retain the diligence, to enable him to
recover the expenses by an ordinary suit.

Prescription of the Bill.—By the Act 12 Geo. IIL, cap. 72,
sec. 37, bills and promissory notes are declared to be of no force or
effect to produce any diligence thereon, unless such diligence shall
be raised and executed, or an action commenced, within the space
of six years from the date at which the bills become due. Bills
and promissory notes, therefore, become extinct in six years, unless
the prescription is interrupted by the execution of diligence, or by
the raising and execution of an ordinary action. It is not enough
that the protest be recorded, but a charge must be given upon the
extract within the six years; and, if an ordinary action is resorted
to, it must be executed against the debtor within the years of pre-
scription, which begin to run from the last day of grace. After a
charge has been given upon a protest, the bill, according to modern
writers, is kept in force for forty years.* Prescription-may be

* The soundness of this doctrine has been questioned, on the principles
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interrupted in various other ways; for example, by production of
the bill in a trust-deed arrangement, provided the bill be specially
mentioned and recognised as a debt in the trust-deed, or in s
schedule referred to therein, If, however, the bill is not specially
mentioned in the trust-deed, prescription will not be saved (see
Bank of Scotland v. Taylor's Trustees, 17th June 1859). Pre-
scription may also be interrupted by production of the bill in a
judicial competition, such as a multiplepoinding, or a ranking and
sale. In the case of Blake ». Douglas, 15th Nov. 1860, an
assignation in security was held to be evidence of the sub-
sistence of a debt, even though the bills granted in respect
of it had prescribed; there being no proof that the debt was
paid.

Though the bill is extinguished as a document of debt by
proscription, yet the debt represented by it is not so; provided
the resting-owing of the debt can be proved by the writ or oath
of the debtor. But the creditor is limited to these two modes of
proof, and the bill cannot be referred to as evidence; though
reference may be made to it in explanation of the debt. With
regard to the writ of the debtor, the rules are, that it must be
the writ of the debtor himself (either actually or constructively);
that the writing must identify the bill; and that its date must
be subsequent to the lapse of the years of prescription. A
marking on the back of the bill of a payment of interest, or of a
sum to account of principal, made in the debtor's own hand-
writing, after the years of prescription have expired, will suffice to
prevent prescription, or a letter acknowledging the debt. As to
the identity of the particular bill or debt, see the above case of
Taylor's Trustees, where it was held that a letter by the debtor,
acknowledging that he was due to a bank bills to the amount

laid down in the old case of Ferguson v. Bethune, 7th March 1811. The
point, however, was not there expressly decided, and the decisions in M‘In-
doe » Frame, 18th Nov. 1824, and in Roy v Campbell, 14th June 1850,
countenance the doctrine that once the prescription of a bill is interrupted,
the debt, in virtue of the decree, will subsist for forty years:
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of £3000, was not sufficient to prevent prescription of three of
the bills included in that amount.

As to the oath of the debtor, if he admits the constitution of
the debt, or that it was incurred by him, and says he does not
remember whether it was paid or not, he would be found liable, as
he must swear distinctly that the debt was paid or extinguished ;
Stewart v. Robertson, 13th November 1852. When the debtor
is dead, and the debt referred to his representative’s oath, pre-
scription will operate if he swear he is ignorant of the whole
matter. An action or diligence raised and executed against one
of the obligants on a bill will save prescription as against all
the others; Roy ». Campbell 14th November 1850.

Payment of the Bill.—When a bill is paid by the acceptor it
is extinguished as a document of debt; and every bill is pre-
sumed to be paid by the acceptor when found in his possession,
he being the real debtor. A general receipt for payment in-
dorsed as a bill operates as an extinction of the debt in favour
of the acceptor, unless the contrary be proved by his writ or
oath; see Martin . Smith, 8th December 1854. If a bill is paid
to a bank and delivered to a wrong party, the bank will be
bound to have it restored, or pay the contents; Vignis ». Edin-
burgh and Leith Bank, 16th June 1842, If a bill is debited by
a bank to the acceptor's account, it will be held as paid, and it
cannot be withdrawn from the account for the purpose of pro-
ceeding against other obligants on the bill for recovery of its
contents. Bills may also be extinguished by a renewal of the
obligation, er substitution of another bill. The debt in the old
bill is, on renewal, held to be extinguished by novation, a prin-
ciple of the law which will afterwards be referred to. It is,
bowever, open to the creditor to retain a bill and receive other
bills as a collateral security. If the latter bills are not paid at
maturity, the creditor is entitled to sue upon the old bill; but a
transaction of this kind ought to be made the subject of special
arrangement. It has been held in England that if a bill is
dishonoured and another bill is given in lieu of it, the former
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being allowed to remain in the hands of the holder, the pre-
sumption is that the first bill is only to be discharged on the
second being duly paid. It may here be noticed, that if the
holder of a bill agrees with the acceptor, after it becomes due, to
give him time for payment, the drawer and indorsers will be
freed from their obligations unless their consent has been ob-
tained. But mere forbearance to sue the acceptor, or the taking
of additional security, will not discharge the drawer. The holder
may remain passive as long as he chooses, but he cannot with
safety agree to give the acceptor time, without the consent of the
drawer.

Before closing these observations on bills we may advert
shortly to their position in the hands of a banker. They come
into his hands either as being discounted by him, or as a security
for debt, or as being lodged for collection. On a bill being
discounted by a banker, he is held simply to have purchased it,
and he is entitled to look only to the puarties whose names are on
it for ultimate payment. There is a common impression abroad
that a banker is entitled on the failure of the obligants, to follow
after goods for the price of which the bill was granted, if these
goods have not reached the acceptor, or are in the hands of a
consignee for sale, and to claim that the price of the goods shall
be applied in payment of the bill. But this is an erroneous
view. No doubt goods in the hands of a consignee may be
made available as a security for a discounted bill; but certain
steps must be taken for having that security constituted, by
obtaining a delivery-order from the owner of the goods, and
intimating it to the consignee, whereupon the latter will hold the.
goods to the banker’s own order. _

At the same time, circumstances may arise in which a banker.
may have an indirect claim upon goods against which he has dis-
counted a bill, though he has taken no special security over them.
Suppose a case which occurs very often in practice:—A consigns
goods to B for sale, and draws a bill upon him for the estimated:
value, which is discounted with a banker. Both A and B fail
during the currency of the bill, and while the goods are unsold..
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In such circumstances, it has not been determined, in Scotland,
which of the parties has a right to the goods. In England it is
quite settled ‘that the banker on delivering up the bill to the
asignees on B's estate is entitled to the goods, provided B has no
counter claim against A ; but the banker has no right to rank on
that estate for any deficiency that may arise on his bill. Accord-
ingly cases of this kind are settled without difficulty in England on
these principles, although they have not been recognised as law
in Scotland. The banker, however, is generally able to derive
some benefit from the goods through the hold which his bill
gives him upon the estate of B. B’s trustee, as a matter of
course, will refuse to give up the goods to A’s creditors till he is
relieved of the bill, and, on the other hand, the bank will
decline to consent to the goods being given up to A’s trustee,
except on condition that the goods are applied towards payment
of the bill; and, in practice, they generally succeed in effecting
this arrangement.

Bills granted or indorsed to a bank in security of a special debt
are useful for constituting the debt, and afford a ready means for
recovery from any co-obligants on the bill. A bill is sometimes
made the foundation of a cash credit; but this seems very objection-
able, as the nature and object of a bill are not such as to admit of
continuous operations against it. The cash account bond was called
into existence to meet such cases; and it seems a misapplication
of a bill to use it for the purposes of a cash credit bond. It is
a fixed principle in law that sums paid to the credit of a bond for
a specific sum cannot be drawn out again, and that the bond is
discharged to the extent of the sums paid. The same principle
. would appear applicable to a bill, and it would follow, therefore,

that a bank’s claim against co-obligants on a bill given as a security
for a current account would be discharged to the extent of all
sums paid in, even though drawn out again. 'Where there are no
co-obligants on a bill which has been made the foundation of an
operative account, it is of no practical benefit in the recovery of
the debt, as the cheques of the operator would form the vouchers
of the claim in any suit against him. The difficulty above alluded
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to, as regards co-obligants, may be got over in this way—by dis-
counting the bill and handing the proceeds to the parties. They
may then pay in the proceeds to the credit of a deposit-account in
the name of the person who is to make the operations ; the same
rate of interest being allowed by the bank on sums at the credit of
the deposit-account as is charged upon the bill. In this way the
bank would be entitled to a lien over any sum at the credit of the
account when the bill matured.

‘With regard to bills lodged with a bank for collection, it seems
enough to say that the bank is bound duly to negotiate them, and
that it would be liable for the contents to the party lodging the
bills were any miscarriage to take place in the negotiation. If a
bill is made payable by the acceptor at his banker’s, such accept-
ance is held a sufficient authority to the banker to apply any funds
of the acceptor’s in his hand in payment of the bill, or to debit
the acceptor’s account with it.

Bills lodged in security of a debt, or general balance, will be
considered under the head of Bankers’ Lien.
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CHAPTER IV.
DOCUMENT BILLS AND CREDITS, ETC.

DocuMENT BiLrs are so designated because they are drawn by
foreign merchants against produce shipped by them for con-
stituents ; and because the drawers, for their own security, have,
attached to the bills, the shipping documents for the produce
against which they have been drawn. There is no peculiarity
about the form of this class of bills, except that they usually
specify, at the close, that value has been received in the merchandise
against which they are drawn, and for which the shipping docu-
ments are attached. These documents being attached, constitute
what may be termed a title of conventional ownership to the
merchandise, as they invest the drawers and bora fide holders of
the bill with an absolute collateral security over such merchandise
until the bill is taken up. The shipping documents give the
holder of the bill a right to warehouse the merchandise on the
ship’s arrival; to protect it by insurance against fire; and, if
necessary, to sell it in satisfaction of the sum due, should the bill
not be paid at maturity. Of course, the holder of the document
is subject to the same liabilities for freight and charges as the
acceptor for whose account the goods may have been shipped.
The shipping documents usually consist of—(1), a bill of lading,
which, as explained in a subsequent chapter, is a negotiable
instrument, transferable by indorsation like a bill of exchange ;
(2), a policy of insurance against the perils of the sea; and (3), a
letter of hypothecation, under the hand of the drawers, bearing
reference to the shipment and the bill drawn against it, and
D
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stating that the bill of lading and policy are to be held in security
of the sum in the bill, with a power of sale in the event of the bill
not being retired. To meet the contingency of the drawer failing
to accept, this letter also authorizes the holder, or representative
of the drawer, to warehouse the goods at the expense of the latter,
and to perform all other acts implied in a right of ownership.
Authority is also given to draw on the granter for any deficiency,
and, on the other hand, the holder is taken bound to account to
the drawer for any surplus. It frequently happens that, by
arrangement, the goods are to be insured in this country, and not
in the country where they are shipped ; and when such is the
case, the letter bears that the drawer is to insure and deliver up
the policy, authority being given for insurance to be effected on
the drawer's own account should the drawer fail to take out a
policy.* If the merchandise be lost at sea, the holder of the bill
and documents is, of course, in right to recover from the under-
writers the sum insured.

As the exigencies of commerce require that document bills
should be at the call of the acceptor, it is quite settled in practice,
and is usually stipulated in the letter of hypothecation, that the
acceptor is entitled at any time during their currency to take them
up, under discount, at the minimum rate of the Bank of England;
and in some states of the money market this circumstance requires
to be kept in view by parties discounting.

Owing to the extension of commerce, document bills have
greatly increased in number in recent years, and where the drawers
and acceptors are people of reputation and character, and the
produce against which the bills are drawn is a staple article,
bearing a solid and not a fictitious or temporarily inflated value,
the security afforded to discounters is justly regarded as one of a
satisfactory and trustworthy character.

The documents constituting the security are simple and easily
understood ; but, of course, the banker must satisfy himself of the

* The Policy should be stamped within sixty days of its arrival in this
country, else it is of no avail in law or equity.
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bong fide character of the transaction by looking well to the names
of the drawer and acceptor, not forgetting to exercise the same
care in regard to the policy of insurance.

Credits.—The documents, termed in mercantile phraseology
Credits, are letters binding the granter to accept the drafts of the
grantee for a certain specified sum, at a particular usance; and,
when framed in these terms, they are called ¢ clean credits,” as
indicating that they are not encumbered with conditions of any
kind, either in regard to the description of shipments against
which the drafts under them are to be passed, or in regard to
delivery of shipping documents to the granter at the time of
acceptance, or otherwise. But, of course, their terms may be
varied and made to suit exactly what the parties to the particular
transaction agree upon. They are, for the most part, issued by
bankers or wealthy mercantile firms, and the purposes for which
they are issued are, commonly, either—(1), to pledge the credit of
the granter (who charges a commission for the facility) on behalf
of another, frequently not appearing at all on the face of the
transaction, in order to enable that other to make purchases, or to
get orders executed, which would be impracticable on the credit
of himself alone; or (2), as a means of laying down funds in
foreign countries on account of the granters themselves, there to be
employed or invested on account of such granters, or used for the
purpose of carrying on exchange operaticns.

The first-mentioned class of credits are usually placed with
merchants abroad, and are accompanied by orders for produce,
and the merchants may either send home the bills they draw as
remittances on their own account, or they may sell them to
another in the country where they are drawn, transferring at the
same time the credit to the purchaser. In this latter case, the
rights of the original drawer are acquired by the purchaser, and
he or his representatives present the bill for acceptance, the drawer
himself being also liable to the purchaser by virtue of his indorsa-
tion. Where credits are granted by banks of undoubted stability,
or by wealthy capitalists, shipping documents are of minor im-
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portance to the purchasers or discounters of such bills, and the
credits in question frequently stipulate that documents are to be
delivered on acceptance. In other cases, however, documents are
often attached to credit bills, and remain so attached till the bills
are paid up; matters in this respect being regulated very much
by the weight attachable to the signature of the party granting
the credits.

The credits issued by bankers or capitalists for the purpose of
laying down funds in foreign countries are usually lithographed in
sets of specified amounts on the same pieces of paper on which the
bills of exchange to be drawn under them are lithographed ; and,
for this reason, they are styled marginal credits. When sold
abroad, the purchaser gets delivery of the credits along with the
bills ; and, when accepted, the acceptors remove their credits, as
having been purified by acceptance, and the holder ‘then relies
exclusively on the bills.

Before this class of bills can be presented for discount, they
must necessarily have been accepted, so that parties discounting -
them do not require to deal with any of those questions that some-
times arise at an earlier stage out of conditions or qualifications
attached to credits, or in regard to the power or authority of the
holders to draw bills under them ; and therefore it is unnecessary,
in a work like the present, to enter on the points referred to.
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CHAPTER V.
BANKERS’ DRAFT OR CHEQUE, BANK NOTES, AND I1.0.U.”S.

A Bank DrarT or Cheque is a written order addressed to a banker
by a person ordering him to pay a sum of money to the person
therein named, or order, or to the bearer on demand. The words
¢ on demand” are not essential, and the instrument should not be
in the shape of a precatory request. It ought to be in the shape
of a direct order by the drawer on the drawee. It must be dated,
and it must be stamped ; and it must contain distinctly the amount
to be paid. There is no restriction or limit to the amount of
cheques, and a cheque dated on Sunday is not necessarily in-
valid on that account. Cheques post-dated do not now seem to
be illegal, but they cannot be paid by the drawee until the day
of the date arrives. :

The restriction as to post-dating cheques was contained in the
Act 55 Geo. IIL cap. 184, sec. 13; but that has been repealed,
and since the repeal it would appear that post-dated cheques are
not illegal. :

But they are anomalous; they bear falsehood on their face, and
no prudent banker would have anything to do with them. A
cheque must be drawn in British money—that is to say, a
cheque drawn for so many dollars or rupees, or such like,
would be illegal. The stamp duty on cheques may be paid
either by an impressed stamp or by an adhesive stamp. In the
latter case, the stamp should be cancelled by the granter initialing
or signing across the stamp and adding the date. Any person
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issuing, negotiating, or paying a cheque unstamped, is liable to
a penalty of ten pounds; and if a cheque unstamped is pre-
sented to a banker, it is competent for him to stamp the cheque
and to charge the drawer's account with the stamp. But
this act of the banker will not relieve the drawer or negotiator of
the cheque from the statutory penalty. Cheques payable to order,
if purporting to be indorsed by the original payee, may be charged
to the drawer'’s account, even although the indorsation of such
payee may be forged; but it seems that this provision does not
extend to subsequent indorsations.

If the sum in the cheque be fraudulently altered, and a larger
amount paid by the banker than the sum originally filled in by
the drawer, the loss will fall upon the banker, unless the negli-
gence of the customer has facilitated the fraud. Cheques may be
transferred from hand to hand without indorsation, and a cheque
made payable to “myself or order” requires the indorsement of
its drawer.

Liability“of the Indorser.—Bank cheques being to a certain
extent bills of exchange payable to bearer or order, it was long a
matter of doubt as to whether the indorsation of such documents
imposed liability on the indorser to the indorsee, provided such
cheque was duly negotiated according to the custom observed in
bills of exchange. A series of decisions has established the"
liability of such indorser,

Crossed Cheques.—It is common to write across bank cheques
the name of a banker, or to cross them with the formula,
“———— & Co.” The effect of such crossing is to make the
cheque payable by the banker on whom it is drawn, to or
through another banker only. Till the passing of the Act 21
and 22 Vict. cap. 73, it was competent for any holder of a cheque
to alter or erase the crossing so as to change it altogether, but
that Act made the crossing a material part of the cheque, and by
imposing the obligation we have alluded to, made the alteration,
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obliteration, or addition to a crossing on a cheque or draft with
intent to defraud, a felony. The crossing of a cheque or bank
draft materially lessens the risk of its transmission by post, as
payment can only be got by a banker.*

Presentment of Cheques.—The general rule is, that the holder
of a cheque must present it for payment not later than the day
after he receives it. If, however, the bank on which it is drawn
be at a distance, the holder is allowed the day after he receives it
to transmit it by post. If the cheque be crossed, the holder must
lodge it with his banker in time to be presented on the following
day, or if the place of presentment be at a distance, in time to be
despatched in course of post. A holder of a cheque is not entitled
to enlarge the time of presentment by putting it into the hands
of a banker or agent for negotiation. If the cheque is not duly
presented in conformity with the above rules, the party who in-
dorses it to the holder will be discharged from all liability. As
a cheque is never overdue, the drawer will not be discharged of
his liability for its not being duly presented unless he suffers loss
by the delay; but if the holder of the cheque retains it in his
possession beyond the proper time for presentment, and the banker
on whom the cheque is drawn becomes bankrupt before payment
is obtained, the drawer is discharged from liability. Bankers
receiving from their customers cheques drawn on other parties, are
bound to have them presented in conformity with the above rules,
otherwise, if the cheque is dishonoured, the loss may fall upon
themselves. There are some very instructive decisions on this
subject, the general tenor of which seems to be that the day after
the receipt of the cheque is the last day allowed by the law for

* It was commonly supposed and almost invariubly acted on, that the crossing
of a cheque with the name of a hank, made that cheque payable only to the
bank named in the crossing. But the recent decision in England of Smith
v. Union Bank of London sustained the payment of a cheque on that bank
to the London and Westminster Bank, although crossed London and County
Bank. Looking, however, to the words of the statute, *that such cheque
shall not bcpm'joﬂwnm'u than to the banker named,” &c., it seems evident
that further legislation on this matter is desirable.
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legal presentation, so as to preserve recourse against prior in-
dorsers in the event of its dishonour.

It is commonly supposed that the London Country Clearing
House is a proper channel for negotiating English or‘Irish pro-
vincial cheques having a reference (in the corner) to the London
agents of the drawee; and the English case of Hare v. Henty is
cited in support of such an opinion. But a careful perusal of that
case will show that the point decided was, merely, that in that
particular case the cheque in question was negotiated within due
time. And hence bankers negotiating cheques through the
London Country Clearing House should get a distinct admission,
in writing, that such negotiation is at the risk of their customers.

Payment of Cheques.—A banker is bound to pay a cheque
when presented, if the drawer has sufficient funds in the banker’s
hands to meet it, and if the latter declines, he is liable in damages
to the drawer. The banker, however, would not be bound to pay
if he held overdue bills of his customer, as he would be entitled
to apply the funds in payment of these. It would also be a suffi-
cient ground of refusal if the banker had, before presentation of
the cheque, applied the customer’s funds in payment of his accept-
ances made payable at the banker’s, that form of acceptance being
a sufficient authority to the banker to retire the bills,. When a
cheque is presented to a banker, and the banker has not sufficient
funds to answer the demand, the proper reply to give to the pre-
senter of the cheque is ‘“insufficient funds,” and should the holder
of the cheque inquire how much stands at the drawers credit
with a view to paying in the difference, and so getting payment
of the cheque, such payment, it is understood, would be reducible,
as being in prejudice of the other creditors of the maker of the
cheque. It follows, accordingly, that in such cases a bank is not
bound to pay a cheque in part.

Death of the Drawer.—The death of the drawer of a cheque
amounts to a countermand of it, and if the circumstances of the
death be known to the banker, he would not be justified in paying
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the cheque to any one except an onerous holder, who is entitled
to demand payment. No prudent banker will, without making
proper inquiry, pay a cheque presented by a stranger after pay-
ment of it has been stopped; but if the party so presenting the
‘cheque be an onerous holder, he is entitled to demand payment
of the contents. As regards the right of the drawer to stop pay-
ment of a cheque, it seems settled that such stoppage in no way
affects the right of a holder for value. Indeed, it has been held
in England that a London banker who accepted cheques in pay-
ment of certain bills by a country correspondent for collection,
was not guilty of negligence in taking the cheques as payment of
the bills, though the former were afterwards dishonoured.*

Remedy of Holders of Dishonoured Cheques.—A bank draft
or cheque cannot be protested for summary diligence. A protest
taken, certifying the dishonour, will, of course, afford conclusive
evidence of the presentation of the cheque, and in this respect
will be useful. We have already stated that the rules for
negotiating cheques are generally the same as those for nego-
tiating Bills, ’

Letter of Credit.—A letter of credit, until within the last few
years, was an instrument in daily use among bankers for transmit-
ting money to a distance. It is now virtually superseded by a
draft payable to order or demand, a document which we shall im-
mediately notice. The letter of credit is an authority by one
banker addressed to another, requesting him to honour the drafts
of the person named to the extent of the sum mentioned in the
letter. It requires to be stamped with a penny stamp. Accord-
ing to the law of England, these documents are.not negotiable, and
so payment must be made to the person named in the letter, or to
his agent duly authorised to receive it. The question whether
letters of credit could or could not be transferred by indorsation

* The English case of Glyns v. Mesa (Exchequer Michs. 1875), may be
referred to as the most recent illustration of the rights of the onerous holder
of a cheque, and of the granter’s inability to stop its payment in such hands.
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came before the Court of Session in the case of the Glasgow and
Shipping Bank v. Struthers, on 27th January 1842. Considerable
difference of opinion prevailed among the judges on the subject,
and the majority held that a letter of credit was not transferable ;
but, in the special circumstances, they decided that the indorsation
by the payee to the Commercial Bank of Scotland, who had
cashed the letter of credit, was an irrevocable mandate, which
entitled them to the sum contained in it, notwithstanding the
intervening bankruptcy of the payee.

Draft Payable to Order or Demand.—This document has, as
we have said, virtually taken the place of the old letter of credit.
The form of the draft is as under :—

¢ Bank of Scotland,
Edinburgh, 1st January 1875.

“ To Messrs SuitH, PAYNE, & SmiTH, London.

“On demand, pay to A. B., or order, One Hundred Pounds,
charging the same in account with the Bank of Scotland.”

This document is purposely framed so as to bring it under a
clause in the 16 and 17 Vie. cap. 59, sec. 19, by which bankers
are protected from being called upon to pay a second claim,
although the signature of the payee named in the draft be forged ;
and this protection, it may be observed, passes to the signature
per procuration of the payee. Inorder to throw the responsibility
of forgery upon a banker, a il would require to be purchased
from him, drawn on his correspondent in the town to which the
money is to be transmitted. This adds the cost of the bill stamp
to the expense of the remittance, but the additional expense is
fully met to the purchaser by his being made sure either that the
money cannot be paid except on the genuine indorsement of the
payee, or that a banker paying on a forgery would be liable in
second payment to the purchaser of the bill.

Bank Notes.—Bank notes are promissory notes payable to the
bearer on demand, and pass from hand to hand by delivery. In
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England, bank notes under £5 are illegal. In Scotland there is
no restriction ; but although £2 notes and guinea notes were at
one time issued in Scotland, the practice has been discontinued,
and the notes issued in Scotland consist now only of £100, £20,
£10, £5, and £1. Bank of England notes are a legal tender in
England, except as regards that Bank and its branches. The
Bank of England notes are not a legal tender in Scotland, nor are
the notes of the Scotch banks. The receiver of these takes them
at his peril, unless he keeps alive his right of relief by presentation
and negotiation in the same way as in the case of bills of exchange.
Silver is a legal tender to the amount of forty shillings only, and
copper to the amount of sixpence, but no more. The issue of
bank notes in Scotland is regulated by 8 and 9 Vie. cap. 78, and
17 and 18 Vic. cap. 83. The last-mentioned Act contains a
statutory definition of bank notes.

If the sum named in a bank note be fraudulently altered to a
larger sum, as from 10 to 20, the note, as such, is destroyed ; but
the bank will nevertheless be liable to pay the sum which the
genuine note originally represented to an onerous holder. The
principle on which the bank’s liability continues is, that although
the voucher of a debt is destroyed, the debt itself subsists, and is
recoverable by an ordinary action, in which the creditor will be
allowed to prove the existence of the debt by competent legal
evidence.

L. 0. U.'s.—The validity of these objectionable documents has
been sustained by law ; but no prudent banker would have any-
thing to do with them. It may be mentioned as a matter of
information, that an I. O. U. proper should contain date, the
three letters I. O. U., the sum, the debtor’s signature, and the
?mditor's name and address.

Deposit Receipts.—A deposit receipt is a voucher given by
bankers to their customers for sums lodged otherwise than on
current account. These receipts, as issued by the Scotch banks,
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are invariably payable on demand, and bear interest from their
date, although they contain no clause to this effect. It was long
a matter of doubt as to whether a deposit receipt was a negotiable
document and transmissible by intercession, and this question has
over and over again exercised the judges of the Court of Session.
The result of several decisions seems to be this, that the indorsa-
tion of a deposit receipt is a mere mandate to uplift the money
from the bank for behoof of the granter. It counfers no right of
property in the money, and the party uplifting it is bound to
account for it to the owner of the receipt. Hence it follows that
by the death of the granter, a party in possession of a deposit
receipt gratuitously indorsed has no power to uplift the money
from the bank after the death of the owner of the receipt, and that
the bank would not be in safety to pay it if the owner’s death were
known or intimated to them. It should be kept steadily in view
that the mere terms of a deposit receipt do not necessarily fix the
ownership of the money.

The effect of the indorsation of a deposit receipt for an onerous
consideration seems pretty much the same as an onerous indorsa-
tion of a bank cheque or bill of exchange.

A deposit receipt, however expressed, is not a testament}ary
writing. So where a’deposit receipt, in name of a lady and her
niece, payable to either or survivor, was found, after the death of
the former, in her repositories, it was decided that it passed no
right of property to the niece.

Questions have frequently arisen whether deposit receipts
indorsed by the holder, and found in possession of a third party
after the holder’s death, inferred a donation of the contents. See
the following instructive cases:—DBritish Linen Co. ». Mackenzie,
15 June 1866; Sir James Matheson and others, 1 July 1869;
Ross v. Mellis, 7 December 1871.

The evident inference therefore is that the ownership of the
money was not determined either by the words of the deposit
receipt, or by the mandate granted by the deceased to uplift the
money.

A deposit receipt in possession of a bank, indorsed by the
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party in whose favour it was granted, is, according to a well
known rule of law, presumptive of payment. The indorsation
may be treated by the bank either as a draft or a discharge for
the sum in the receipt, and either of which they would be en-
titled to write above the indorsation if necessary. Receipts
issued to a married woman fall under the jus mariti, and a hus-
band may demand payment on his own indorsation. Of course,
the same observation applies to current accounts, the operations
of which can only be regularly conducted by the wife on the
express mandate of the husband, or with his consent. There is
much laxity in practice as regards deposits of this class, and
every prudent banker should bear in mind that the payment of
any sum of money to a married woman, when the same is not
sanctioned by the husband, is always open to a challenge. Of
course, if the wife has been judicially divorced from the husband,
or obtained an order of protection from the Court, the bank is
safe to treat with her, for she is then under no legal disability.

It may be proper to notice here the effect of the indorsation of
a deposit receipt by a X made before witnesses by a party who can-
‘not write. The general rule of law is that all deeds, where the
granter is incapable of writing, must be executed by a notary, or
a justice of the peace, before two witnesses; but in order to
facilitate business, this method of discharging a deposit receipt is
usually dispensed with by bankers, and the practice is to pay on’
the grantee indorsing the receipt with his or her mark before
witnesses. The most instructive case on this point is Forbes’
Executors v. Western Bank, 9 March 1854, where the authority
to indorse by mark seems fairly inferential.

Receipts to be drawn by either of two parties.—It is common
for bankers to issue deposit receipts in favour of two persons to
be drawn by either. So far as the bank is concerned, it seems
pretty clear that in such a receipt it will be held that the money
belonged to both parties in equal halves; but bankers are in the
habit of paying such receipt on the indorsation of either of the
parties without making any inquiry as to the disposal of the

-«
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money, acting on the doctrine that by the terms of the receipt
there is an expressed mandate, so long as both parties are alive,
that the money should be uplifted by either. The rule of the law
being, as we have seen, that mandates fall by death, it follows
that if the bank know of the death of ome of the granters, they
cannot in safety pay the contents of the deposit receipt to the
survivor without the consent of the legal representatives of the
deceased. If, however, the bank, in ignorance of such death,
pay the amount entered in the receipt, they are not liable. In
such cases the legal representatives are the executors confirmed
by the commissary. To avoid the questions which have arisen
with reference to receipts payable to either of two parties, the
words “or the survivor” should be inserted; and it seems to be
pretty well understood that, as regards the bank, the contents of
a deposit receipt may be safely paid to the survivor. But as the
property of the money is not determined by the words of the
receipt, the proper course would be for the banker to get the
consent of all parties interested.

Receipts for Judicial and other Consignments.—Judicial
consignments are generally payable to the party preferred to the
fund by decree of the Court. The only observation requiring to be
made as to the payment of such receipts is to see that the interlo-
cutor contains a distinet warrant on the bank to make payment to
the party named. Bankers sometimes pay such consignments on a
certified copy of the interlocutor, but this course is very objection-
able, as a reclaiming note, or an appeal to the sheriff, may, with-
out the banker's knowledge, be lodged against the interlocutor,
and the latter might be reversed. The safe course, therefore, is
to pay on an official extract of the decree of which the bank
generally gets delivery. If the decree contain other matter, the
bank usually gets an official abstract of the extract.

It may be here noted that under the Pupils’ Protection Act,
12 and 13 Vic. cap. b1, sec. 59, the interest on judicial consign-
ments must be accumulated with the principal at least once a
year.
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There is another class of consignments made under the Heritable
Securities Act (10 and 11 Vic. cap. 50), the provisions of which
(although the Act was repealed) were subsequently re-enacted.

The creditor is directed to consign the surplus of the price
which may remain after paying the heritable debt and expenses,
in any of the banks in Scotland incorporated by Act of Parlia-
ment or Royal Charter, or their branches, in the joint names of
the seller and purchaser, for behoof of the party or parties hav-
ing best right thereto. These consignments may be paid on
the receipt of the seller and the purchaser, and of the party to
whom the property sold belonged, or those in the right. In the
event of any difficulty or dispute-: arising as between them, the
proper course of the bank to follow is to have the matter deter-
mined in Court by a multiplepoinding. In like manner, the
redemption money of a bond or disposition of security may be
consigned in bank by the debtor to be made forthcoming on the
peril of the consigner to the creditor in the bond, or those in his
right. The receipt may be paid on the discharge of a creditor, or
those in his right, with the consent of the consigner. (See
Appendix for forms of these documents.)

Mandates.—A mandate is an authority by one party em-
powering another to exercise a right, or rights, in his room. If
the business to be transacted be of value and importance, the
authority under which it is managed is called a factory or com-
mission, or a power of attorney. These deeds, though executed
with the legal solemnities, are, properly speaking, of the nature of
a mandate. Mandates are generally used in connection with
mercantile transactions, and are, therefore, privileged by law.
They are simple in their form, and do not require to be tested.

Mandates are either general or special in their character.
General mandates are usually in the form of a factory and com-
mission, and confer general powers of management only, such as
the collection of rents, interest dividends, and outstanding debts,
and such acts of administration as are clearly within the scope of
the employment. A factor or mandatory, therefore, acting under
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a general authority merely, has no power to do any extraordinary
act so as to bind the principal or mandant. He cannot, for
example, sell bis constituent’s heritages or moveables of value,
such as the stock of a bank or other public body. He cannot
borrow money in name of his constituent; nor, as we shall
afterwards ses, can he pass cheques upon his constituent’s bank
account, or uplift his money from bank. If it is wished to
confer power upon a factor to do all or any of these things, his
factory must contain special powers to that effect.

A special mandate limits the mandatory’s power to the par-
ticular thing or things which he is authorised to do. They are
rigidly interpreted; so that parties dealing with mandatories
require to be on their guard to see that the powers exercised by
the mandatory are contained in his authority. A mandate
authorising a party to operate on a cash or current account, would
be held only to authorise operations within the sum at credit, so
that the principal would not be liable for over-drafts, unless he
actually received the money. Parties dealing with factors,
mandatories, or procurators, are held to have perused the
authorities under which they act, and to be aware of the
extent of their power.

A factor or mandatory cannot delegate his powers to another.

Mandates fall by the death of the mandant, and by the bank-
ruptey of either the mandant or mandatory. They may be re-
called by writing, intimating to the parties with whom the
mandatory transacted, or was entitled to transact. Mandates
may also, in certain cases, be recalled by implication, as, for
example, when granted on the narrative of the principal’s inten-
tion to go abroad, and appointing the mandatory to act in his
absence. On the return of the grantee to the country, the
mandatory’s power would cease, and parties in the knowledge of
the granter’s return would not be safe in dealing with the man-
datory. Again, where a mandate is given to act during the
granter’s indisposition, his restoration to health would amount to
a recall of the mandate, as in a question with a party who was
aware of that fact.
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Procuration.—A procuration to sign bills and cheques may be
constituted by writing; or it may be implied from a course of
dealing between the principal and agent, or from facts and
circumstances showing that the principal had recognised and
adopted bills or cheques drawn by a procurator who had no
written authority.

There is no special form for a written procuration. It may be
validly constituted by a simple letter authorising the party named
to sign the bills and cheques of the granter per procuration.* It
is desirable, where bills are offered for discount, drawn or accepted
by a procurator, that the banker should see that the procurator
has a written authority to act, as this may save difficult questions
in the event of a dispute with the principal.

Procuration may be implied in certain cases where the pro-
curator has no written authority; but the holder of a bill so
drawn or accepted, in any question with the principal, must be
prepared to aver and prove specific instances where the principal
had previously adopted or recognised similar acts of the pro-
curator. It is not enough to say that the procurator was the
agent or clerk of the principal, and that he was generally reported
or understood to have power to sign per procuration. This is
well illustrated by the case of Swinburne ». The Western Bank,
13th June 1856, The bank charged Swinburne to pay a bill
drawn and indorsed by A. W. Galloway, per procuration of
Swinburne. Swinburne suspended the charge, on the ground
that Galloway had no power to sign bills per procuration. The
bank, in answer, averred that Galloway was the admitted and
known agent of Swinburne; that he had discounted numerous
bills so drawn and indorsed; and averred, generally, that Swin-
burne knew of all this. They failed, however, to specify parti-
cular instances where such bills had been recognised or adopted
by Swinburne, and the Court held their averments irrelevant,
and declined to send the case to a jury.

* But such letter must be stamped with & duty of 10s.
E
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Implied Mandate.—The principles laid down by the above
decision are generally applicable to cases of all implied mandates,
and show that great caution should be exercised in dealing with
a mandatory who has no written authority from the principal.
Two cases of implied mandate may be here adverted to as affecting
bankers. The first is that of Alexander v. The Western Bank,
9th March 1854. Here a party lodged £400 on deposit receipt.
She intrusted the receipt to C. Walker, her law agent. Some-
time afterwards the receipt was presented by Walker, bearing to
be indorsed by the holder with her mark, and witnessed by
‘Walker’s clerk. A renewal of the receipt was obtained for the
same amount, the interest being paid to Walker, and by him to
the party in whose favour the receipt was. Subsequently,
Walker got payment of the last receipt on presenting it, bearing
a similar indorsation with the first. The creditors of the grantee
afterwards raised an action against the bank for payment of the
sum in the receipt, averring that the marks indorsed on it were
not made by or with the authority of the grantee. It having
turned out that the marks were made by Walker’s clerk, and not
by the grantee, the bank pleaded that her known agent, who was
in possession of the receipt, must be held to have implied authority
to receive payment of it; but the Court refused to give effect to
this view, and held the bank liable in payment to the grantee’s
executors. The next case is that of Sir Willism Drummond
Stewart v. The Central Bank of Scotland, 8th July 1859. Here
a sum of £300 was deposited in name of Sir William by his
accredited factor. The sum was afterwarde paid by the bank to
the factor, on the receipt being indorsed by him for Sir William
D. Stewart. Some years afterwards disputes arose between Sir
William and his factor as to the accuracy of his accounts; and it
being discovered that the factor had uplifted the above sum from
the bank, Sir William raised an action against the bank for pay-
ment, on the ground that the factor had not power to uplift and
discharge the receipt, his factory containing powers of general
management only. The Lord Ordinary decided against the bank
on this ground; but the Court reversed the decision on various
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special grounds, and, among others, that the factor had taken
credit for the deposit in his accounts, and had produced the
receipt to the agent of Sir William Stewart, who audited the
accounts, and that Sir William afterwards compromised all his
claims against the factor, and discharged his representative. The
case, however, is important, as bearing on the powers of general
factors, and showimg that they have no power to uplift their
constituents’ money from bank, where they are not specially
authorised to do so.
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CHAPTER VL
CAUTIONARY OBLIGATIONS.

As we shall have occasion to consider hereafter various writs,
such as the Guarantee and Cash Credit Bond, which are regulated
to some extent by the rules of law applicable to cautionary obliga-
tiens, it may be as well, in the first instance, to give a geneml
statement of the law regarding these writings.

A cautionary obligation is an undertaking by which one party
. interposes his credit as surety for another, and engages to pay the
debt if the principal shall fail to do so. '

Cautionary obligations are of two kinds, termed proper and
improper,—proper where the surety is ex facie of the obligation
bound simply as a cautioner; and improper, when he is bound
conjunctly and severally with the principal as full debtor, though
in point of fact a cautioner merely.

Constitution.—With the exception of mercantile guarantees,
cautionary obligations are constituted by deeds regularly attested,
or by holograph writings. A cautionary obligation granted by
several parties must be signed by the whole of them, otherwise
those who may have signed will be freed from their obligation.
In a case where a bond of caution purported to be granted
by several parties, and one of them omitted to sign, all the
cautioners were freed from the debt; Provincial Assurance Com-
pany v. Pringle, 28th Jan. 1858. A distinction, however, was
made between an extrajudicial and a judicial bond of caution in
the case of Simpson ». Fleming, 3d Feb. 1860, where it was
held that one of two cautioners in a bond, lodged in a process of
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suspension before the Court of Session, was bound, though the
signature of the co-cautioner was forged.

Construction.—At entering into a cautionary transaction there
must be fair and open dealing on the part of the creditor, and
every condition on his part requires to be fulfilled. There must
be no misrepresentation or concealment of facts which might be
important for the cautioners to know, otherwise they will be free.
These obligations are rigidly interpreted, and the cautioner is en-
titled to plead every defence competent to the real debtor.

Discussion.—Previous to the passing of the Mercantile Law
Amendment Act, 19 and 20 Viec., cap. 60, cautioners were
entitled to what is called “the benefit of discussion;” but the
8th sec. of that Act declares that ¢ it shall not be necessary for
the creditor to whom such cautionary obligation shall be granted
before calling on the cautioner for payment of the debt, to discuss
or do diligence against the principal, as now required by law; but
it shall be competent to such creditor to proceed against the prin-
cipal debtor and the said cautioner, or against either of them, and
to use all action or diligence against both or either of them which
is competent according to the law of Scotland.” The Act, how-
ever, reserves power to any cautioner to stipulate in the instrument |
of caution that the creditor shall be bound, before proceeding
against him, to discuss and do diligence against the principal
debtor. Discussion is accomplished by giving the principal debtor
a charge to pay on a decree of the Court, and recording the charge;
which, by the Personal Diligence Act, is declared to have the same
effect as if the debtor had heen denounced rebel. The debtor’s
estate, as well as his person, must be discussed, the moveables by
poinding or arrestment and furthcoming, and the heritage by
adjudication. Bankruptcy is held to be equivalent to discussion;
as also absence from the kingdom, if the debtor has no estate in
the country. The cautioner has not the benefit of discussion
where he is bound conjunctly and severally with the principal
debtor. :
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Relief.—A cautioner who pays the debt has a claim of total
relief against the principal debtor, and a right of relief against his
co-cautioners to the extent of any surplus beyond his own rateable
proportion of the debt. The creditor, on receiving payment, is
bound to assign to a cautioner the debt and diligence and any
securities held by him, so as to enable the cautioner to operate his
relief. A cautioner seeking relief agamst his co-cautioners is
bound to communicate to them the benefit of any ease or security
he has received from the creditor or the principal debtor. Where
the debt has been paid by a stranger, he is not entitled to act
unfairly, by favouring some of the cautioners to the prejudice of
the others who are willing to pay their proportion of the debt;
Gilmour ». Finnie, 11th December 1832.

The creditor is likewise bound to act fairly and justly to the
cautioner, and not to use his right so as to prevent the cautioner
from operating his relief. . In the case of Ewart v. Latta, 10th
June 1863, it was held that a trustee on the bankrupt estate of a
cautioner was entitled to a qualified assignation from the creditor,
even although he had not got full payment of his debt to entitle
the trustee to operate his relief from co-cautioners. The creditor
here referred to refused to proceed against a solvent cautioner who
was a relative, the effect of which was that the trustee never could
have obtained relief. This was considered by the judges to be a
palpable misuse of the general rule of a creditor not being bound
to grant an assignation until he gets full payment of his debt.

If a new cautioner interposes his credit by a corroborative obli-
gation at the request of the debtor, he is only entitled to a rateable
relief as against the former cautioners, but if he becomes bound at
their request, he is entitled to total relief from them. In the case
of Reid, 19th January 1826, where a company consisting of two
partners were bound as cautioners, it was held, in a question of
relief with co-cautioners, that the company and its partners were
bound to contribute only one share of the debt, not one for each

partner.

Division.—Cautioners are entitled to the benefit of division,
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unless they have expressly renounced it. This benefit renders a
cautioner liable only for his own proportion of the debt so long
as the co-cautioners are solvent ; but on the insolvency pr bank-
ruptey of any of the cautioners, the creditor is entitled to go against
the solvent obligants for the whole debt. The rule of law applies
to all obligants bound pro rafa; and, consequently, though they
are liable in the first instance only for a proportion of the debt,
yet any one of them may ultimately be liable for the whole on
the bankruptey or insolvency of the others. 'Where the cautioners
are bound conjunctly and severally with the principal debtor, they
have not the benefit of division.

Discharge of the Cautioner.—A discharge of the debtor, without
the consent of the cautioners, is a discharge of them also. And,
by the 9th section of the Mercantile Law Amendment Act, a
discharge to one cautioner, without the consent of the others, is a
discharge to all the cautioners. The creditor, however, may con-
sent to a discharge of the debtor, or any of the cautioners, in a
sequestration of their estates under the Bankrupt Act, without
relieving the other obligants ; but if he accepts a composition under
a private arrangement from the debtor, or from any one of the
cautioners without consent of the others, they will be free. It is,
however,laid down by Professor Bell in his “ Commentaries,” that if
a cautioner, after the insolvency of the principal debtor, refuses to
pay the debt, it is not to be expected that a creditor shall abstain
from taking what he can get from the debtor’s estate; and that
the creditor may safely take the composition after having given

"due notice to the cautioner, provided he reserve his recourse
against the cautioner in his discharge to the debtor. It was held,
in the case of Smith ». Ogilvie, 22d November 1821, that a dis-
charge to the principal debtor, wherein it was stipulated that it
would have no effect if the cautioners were thereby relieved, did
not free the cautioners.

Cautioners will be discharged by any material change in the
transaction by which their interests are affected, if the change is
made without their consent. Thus, in the case of Bonar, 9th
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August 1850, the House of Lords, affirming the judgment of the
Court of Session, held that the cautioners for a bank agent were
free, the bank having, without notice to the cautioners, changed
the nature of their arrangements with the agent, by which he was
subjected to additional loss on discounted bills. If the cautioners’
rights are injured by any act of neglect on the part of the creditor
they will be free. Thus, if the debt is allowed to prescribe, or if
the creditor neglects to complete any security given to him, the
cautioner is relieved. Another example will be found in the case
of the British Guarantee Association »v. The Western Bank, 8th
July 1853, in which an averment, to the effect that the bank
omitted to check the teller’s cash in the way pointed out in the
proposal submitted to the Association, was held relevant to free
the latter as surety for the teller.

A cautioner will also be discharged, if at entering into the obli-
gation the creditor misrepresents or conceals facts or circumstances
which might be important for the cautioner to know. An ex-
ample of this will be found in the case of Falconer ». Westland,
20th March 1863. Here a bank entered into an arrangement
with one of their customers, who had become insolvent, whereby
it was agreed to abate a portion of the debt, on the customer find-
ing security for the balance. He and two cautioners signed a bond
which narrated a present advance of £2000 by the bank. It
turned out, however, that the deed was in truth a security for a
composition arrangement, and the Court found that, as the bank had
concealed the insolvency and the private composition arrangement
from the cautioners, they were free from their obligation. Several
other cases of a similar description are adverted to when treating
of guarantees.

If the creditor grants time or indulgence to the principal
debtor, the cautioners will likewise be discharged. But the time
must be given by positive contract. Mere inactivity or forbear-
ance on the part of the creditors will not discharge the cautioner.
The creditor is not bound to proceed with diligence against the
principal debtor, but if he does so, and the debtor is imprisoned
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and afterwards liberated without the consent of the cautioner,
the latter is freed from his obligation.

Prescription.—By the Act 1695, cap. 5, cautionary obligations
prescribe in seven years. The Act provides that on the expiry
of seven years from the date of the obligation the cautioner shall
be eo tpso free of his obligation. All diligence done, or actions
raised, within the seven years, may, however, be proceeded with
afterwards. A party bound as “cautioner, surety, and full
debtor,” was found to have the benefit of the Act in the case of
Youlle v. Scott, 27th November 1827; but parties all bound
conjunctly and severally, and not appearing in the bond to be
cautioners, have not the benefit of the Act, unless a bond of
relief has been intimated or communicated to the creditor.
Parties granting collateral obligations for lent money have not
the benefit of the Act. Nor have judicial cautioners, mnor
cautioners for the faithful discharge of an office; the Act re-
lating to money obligations also. The claim of one cautioner
against another is not cut off by the Act. It subsists for forty
years,

In the case of Alexander ». Badenoch, 20th December 1843,
an opinion was given by a majority of the judges, that the Act
did not apply to a cash account bond. Lord Mackenzie differed
in opinion from the majority. The point has not been formally
decided ; but the general impression is, that the Act does not
apply to a bond of credit; and in conformity with this received
opinion, the practice of banks is not to renew their bonds every
seven years.

Cantionary Obligations to or for a Company.—By the 7th
section of the Mercantile Law Amendment Act, it is enacted
that “no guarantee, security, cautionary obligation, representation,
or assurance granted fo or for a company or firm consisting of
two or more persons, or to or for a single person trading under
the name of a firm, shall be binding on the granter or maker of
the same in respect of anything done or omitted to be done,
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after a change shall have taken place in any one or more of the
partners of the company or firm fo which the same has been
granted, or of the company or firm for which the same has been
granted or made;” unless it be expressly stipulated in the
obligation that it shall continue binding notwithstanding such
change, or unless the continuance of the obligation be necessarily
implied from the nature of the firm, or otherwise.

It will be observed that the enactment applies only to com-
panies ¢o or for which cautionary obligations have been granted,
and does not embrace companies by which these obligations have
been granted; so that these two classes of obligations are affected
by different rules of law.

From the plain terms of the enactment it would appear that a
cautionary obligation to or for a company would not be binding
on the granter after any change shall have taken place in the
partnership of the firm, even though such change had not been
intimated to the holder of the obligation. To guard against
such an imminent risk as this, it would be prudent in every
cautionary obligation to or for a company to stipulate that it
shall continue in force notwithstanding of a change of partners.
There is some difficulty as to what is meant by the reservation in
the section above quoted, as to the obligation continuing in force
notwithstanding of a change of partners, if it shall appear by
necessary implication, from the nature of the firm or otherwise,
that the obligation is intended to be a continuing one. There
is little doubt, however, that obligations to or for public com-
panies, or joint stock or private companies, which are held to
act as permanent companies, would not be affected by a change
of partners.

As cautionary obligations by a company are not comprehended
in the enactment above referred to, these fall to be regulated
by the rules of common law. The question of chief importance
for us to consider here is, what effect the dissolution of a com-
pany has upon a cautionary obligation granted by them.

The dissolution of a company does not affect the responsibility
of the partners for any transactions or obligation entered into
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prekusly, if a claim is duly preferred by the creditor. Even
retired partners will be responsible for transactions entered into
subsequently, unless the dissolution of the company be intimated
to their customers, or to those holding their obligations. A
creditor dealing with a company is entitled to rely on the credit
of the partners as at the date of his obligation, until intimation
of the dissolution of the company be sent to-him.

A company may be dissolved by the partners voluntarily at
any time. It is also dissolved by the death, bankruptcy, or
change of the partners, As to what is sufficient intimation of
the dissolution of a company, there have been many questions.
It is, however, fixed law, that a notice in the Gazette, accom-
panied by advertisements in the newspapers, is nof sufficient
notice, unless a knowledge of these be brought home to the creditor.
In illustration of this, reference may be made to the case of
Kemp v. Allan, 17th June 1824. Here it was held that, the
dissolution of a company by the death of one of the partners,
advertised in the Gazefte and principal newspapers, did not dis-
charge the surviving partner from an obligation in a guarantee
by the company, no intimation having been sent to the holder.
The only safe course to free retiring partners from responsibility
is to send written notice to all the customers or creditors of the
company intimating the dissolution. It has been held that
circulars put into the Post-Office, with a proper address, is good
intimation. A change in the name of the firm is good notice, if
known to parties dealing with the company.

As to notice to parties dealing with the company for the first
time after a change in the partnership, a Gazetie notice, accom-
panied with advertisements in the local newspapers, has been
held sufficient intimation to free retired partmers from responsi-
bility to such partners.

Such are the general principles of law referable to obligations
by a company. It follows from these, that a party holding a
cautionary obligation by a company ought, on its dissolution
being intimated or becoming known to him, to make a claim
against the company and its partners, bound to him, or to get the
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obligation properly renewed; as, otherwise, it may turn out to be
of no value, from the cautioners being freed.

It is advisable in all cautionary obligations by, or for, or to, a
company, to stipulate in the instrument that it shall remain
binding on the granter notwithstanding the dissolution of the
company or change of partners therein. The effect of this clause
will be considered when treating of cash account bonds.

- Before leaving this subject it may be noticed, that cautionary
obligations by a company ought to be signed by all the partners,
particularly if the transactions guaranteed is not within the
ordinary line of business of the company. The signature of
the company by one of the partners will bind all the others with
reference to any transaction within the line of business of the
company; and also in negotiable documents, such as bills of -
exchange, &c.; but no partner can bind his co-partners in any
extraordinary aet out of the usual course of business; and as the
granting of a cautionary obligation for a third party is not in the
usual course of a company’s business, it requires the signature of -
all the partners to make it effectual against the company.
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CHAPTER VIL
GUARANTEES.

A qUARANTEE is defined by the late Professor Bell as 'an under-
taking for the payment of a debt, or for the price of goods, or for
the balance arising in the course of dealings, or for the perform-
ance of an undertaking by another person.

Constitution.—By the Mercantile Law Amendment Act all
guarantees must now be in writing. Mercantile guarantees are
privileged documents, and do not require to be either tested or
holograph. It is always a mnice question to determine what
guarantees are mercantile and what are not. Where there is any
doubt on this point, it is advisable that they should be either
holograph or tested. It has been decided that a guarantee for an
over-draft on a bank account is not in re mercatoria. A guarantee
by a company, holograph of the acting partner, was held binding,
although neither tested nor in re mercatoria. See Buchanan's
case, 4th March 1851, and subsequent decisions.

Informal Guarantees perfected by Rei Interventus.—
Guarantees, though not in re mercatoria, may be perfected by re:
interventus, a principle of law to be kept in view in dealing
with imperfect obligations, The doctrine of rei interventus is
grounded on the fact of the person otherwise imperfectly bound
having permitted the other party to proceed on his own obligation
or agreement as if it were complete, and to perform acts on the face
of it referable to, or resulting from, the agreement ; and which, by
the refusal to execute the agreement, would prove detrimental to
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the person so misled or encouraged to proceed (Bell's “Principles,”
page 61). This may be illustrated by the case of Johnston w.
Grant, 28th February 1844, where it was held that although a
letter of guarantee to a bank agent for an over-draft was not in re
mercatoria, yet although it was neither tested nor holograph, it
was binding in consequence of operations known to the granter
having been permitted by him to proceed as if it was a valid
document. See Ballantyne v. Carter, 21st January 1842,

The terms of a guarantee ought to be distinct and intelligible as
to what is undertaken, and all limitations expressed in it must be
strictly attended to. Guarantees are limited to the parties to
whom they are addressed. An exception to this, however, takes
effect in the case of guarantees attached to bills. See Sir William
Forbes v. Macnab, 29th May 1716. '

It has been held in England that where the neglect to give
notice of dishonour produced loss or prejudice to the granter of
the guarantee, he is free from his obligation, so that the prudent
course in the event of the dishonour of the bill is at once to give
notice of the guarantee. The principles explained in the preced-
ing chapter applicable to the discharge of caution by giving time,
surrendering securities, concealing important facts, or discharging
co-obligants without the consent or by neglect, hold also with
reference to guarantees.



FORM. - 79

CHAPTER VIIL
CASH CREDIT BOND.

. Tais instrument is peculiar to Scotland. The cash credit was
instituted by the Scotch banks at an early period of their history,
and it has been a chief means of fostering the trade of the country.
It is thus described by Mr Hume in his essay on the ¢ Balance of
Trade:”—“ A man goes to the bank and finds surety to the
amount, we shall suppose, of a thousand pounds. This money, or
any part of it, he has the liberty of drawing out whenever he
pleases, and he pays only the ordinary interest for it while it is
in his hands. He may, when he pleases, repay any instalment so
small as five pounds, and the interest is discounted from the very
day of the repayment. The advantages resulting from this con-
trivance are manifold, as a man may find surety to the amount of
his substance ; and his bank credit is equivalent to ready money.
A merchant does here in a manner coin his houses, his household
furniture, the goods in his warehouse, the foreign debts due to him,
and his ships at sea, and can, upon occasion, employ them all in
payment as if they were the current coin of the country. Ifa
man borrow a thousand pounds from a private hand, besides that
it is not always to be found when required, he pays interest for it
whether he is using it or not. His bank credit costs him nothing
except during the very moment it is of service to him, and this
circumstance is of equal advantage as if he had borrowed money
at much lower interest.”

Form.—The bond proceeds on the narrative that the granters
have obtained a credit with the bank of a specified sum, in name
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of the parly for whose behoof the credit is to be opened, and” they
bind and oblige themselves and their heirs, &c., conjunctly and
severally, to pay to the bank on demand, all such sums, not
exceeding the amount of the credit, as are or shall be due to the
bank from the party using it, whether drawn out by him or liable
on him by any drafts, orders, bills, promissory notes, indorsements,
&c., with interest. The bond provides that any account or
certificate, signed by the cashier or accountant, or some other
officer of the bank, shall ascertain, specify, and constitute the
sums or balances of principal and interest to be due on the
account, and shall warrant summary diligence on the bond, for
which no suspension shall pass but on consignation only. Where
the credit is for behoof of & company, or where a company are
sureties, the bond specially provides that it shall be binding, not-
withstanding of any deaths, retirements, substitutions, additions
of partners, dissolution of copartnery, or change therein.

It is almost unnecessary to repeat here that the bond must be
signed by all the parties, otherwise the sureties who have signed
will be free; and that, where a company are sureties, the bond
must not only be signed by the firm, but by all the partners.

Rights of the Sureties.—It will be observed, from the terms
of the bond, that the character of the sureties as cautioners is
suppressed, and that they are all bound as principal debtors. The
bond, however, discloses on its face that the credit is given to only
one of the granters, and the sureties are therefore entitled to the
equitable rights of cautioners, except that they have no right to
the benefits of discussion and division, and of the septennial
limitation. In dealing, therefore, with the sureties for a cash
account, the general rules of law applicable to cautionary obliga-
tions, before explained, require to be kept in view. If the bank
does any act which will have the effect of prejudicing the rights
of the sureties, such as discharging one of them without the con-
sent of the others, or surrendering securities, or giving time by
positive contract after a demand of payment has been made, the
obligants will be discharged. An instance of discharging the
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sureties for a cash account, by the bank liberating one of them
without the others’ consent, will be found in the case of the
British Linen Company ». Thomson, 26th January 1853. On the
account being paid up by the sureties, they are entitled to an
assignation of all securities which the Bank may have otherwise
acquired from the principal debtor for that special account.

In the case of Hamilton ». Watson, 11th March 1845, an
obligant on a cash credit bond suspended a charge, on the ground
that the bank did not disclose to him, before signing the bond,
the fact that the party in whose favour the credit had been
obtained stood indebted to them under a prior bond for a similar
amount, and that the bank, on obtaining a draft, applied the sum
of the new credit in payment of the old one, contrary to the
intention of parties and the nature of the credit. The House of
Lords held this plea irrelevant, and that the obligant was liable.
It follows, therefore, from this decision, that in ordinary cases a
bank is quite entitled, on obtaining a draft from the holder of a
new credit, to apply the amount of it in payment of an old debt
due to them. It must be kept in view, however, that there must
be no misrepresentation on the part of the bank, or concealment
of unusual circumstances. As already seen from the case of
Falconer ». Westland, 20th March 1863 (vide Cautionary Obli-
gations), the concealment by the bank of an important circum-
stance, such as the insolvency of the principal, would destroy the
obligation.

Operations on the Account.—For every operation on the
account there should be a regular and authentic voucher. The
bank books are not evidence of a payment to a customer ; and it
has been decided, that where the customer appeals to the bank
books in evidence of the state of accounts, he is entitled to found
upon the entries to his credit, while he is not bound by the
entries on the other side. The necessity for a voucher for every
operation is shown by the case of Paterson, 9th March 1844,
where it was held that a balance due by the holder of a credit

transferred to the debit of the cash account, withouk a dwsit ok
®- -~
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authority from the holder, was an unauthorised and illegal opera-
tion ; and consequently, that the sureties were not liable for such
balances.

The bond is so framed as to allow the bank to carry to the
debit of the aceount overdue bills, &c., of the holder. It was at
one time doubted whether, if such bills were not carried into the
account at the time they were discounted, they could afterwards
be brought in so as to make the sureties for the credit liable for
them. This point was decided in favour of the bank in the case
of Liddell ». Sir William Forbes & Co., July 1820. In the leading
case of the Commercial Bank v. Rhind, 10th February 1860, it
was decided by the House of Lords, that where a sum was by
mistake entered twice to the credit of a customer in his pass-book,
the pass-book only afforded primd facie evidence of the payment,
liable to be rebutted ; but that the onus of proving the entry to
be a mistake lay upon the bank.

Overdrafts.—The sureties for a cash account are not liable for
any sums overdrawn beyond the extent of the credit ; and, as will
be afterwards seen, interest which has been accumulated in the
books of the bank with the principal, falls to be treated as prin-
cipal in the same way as if the holder of the account had granted
a draft for it. Questions with sureties have arisen, whether sums
paid into the credit of an overdrawn account fall to be applied by
the bank in reduction of the sum for which the sureties are bound,
or in payment of the overdraft. The general rule of law is, that
a creditor, in distinct transactions, is entitled to apply sums
received from his debtor in liquidation of whatever debt he
Pleases ; but there is no room for the application of this principle
to a current account, where all the sums paid in form one blended
fund, the parts of which have no distinct existence. In a well-
known case, Devagne v. Noble, 30th July 1816, the Master of the
Rolls thus stated the law as to the appropriation of sums paid into
a bank account :—* In such a case there is no room for any other
appropriation than that which arises from the order in which the
receipts and payments take place and are carried into the account.
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Presuimably it is the sum first paid in that is first drawn out. It
is the first item on the debit side that is discharged or reduced by
the first item on the credit side. The appropriation is made by
the very act of setting the two items against each other. Upon
that principal all accounts current are settled, and partjcularly
cash accounts. Where there has been a continuation of dealings,
in what way can it be ascertained whether the specific balance due
on a given day has or has not been discharged but by examining
whether payments to the amount of that balance appear by the
account to have been made. You are not to take the account
backwards, and-strike the balance at the head instead of the foot
of it.” It follows, therefore, that so long as the liability of all
the obligants continues, the result is the same, whether sums paid
into the credit of an overdrawn cash account be applied to the
overdraft, or to the amount of the credit ; because, if applied to
the credit, then it is reduced within the limit for which the
sureties are bound, whereupon a corresponding amount of the
overdraft comes into operation, and the credit is again exhausted.
Two important results, however, follow from the application of
the above principle to cash accounts :—

1. Where a bill has been debited to the account, and sums
subsequently paid in equal in amount to the balance due on the
credit as at the date of debiting the bill, the bill will be held as
paid, notwithstanding that a balance due to the bank afterwards
arises on the account. The bank, therefore, could not recover the
bill from any of the obligants on it. This point was determined
in the case of Lang v. Brown, 2d December 1859.

2. Where from any cause the liability of the sureties ceases, as
at a particular date, and where the balance then due is afterwards
extinguished by subsequent payments into the account, the bank
will have no claim against the sureties for any balance which may
afterwards arise by operations on the accounts. In illustration of
this, reference may be made to the case of Christie ». The Royal
Bank, 6th April 1841 (Ross' leading cases). There Robert Allan
and Son obtained from the bank a credit of £20,000 ; in security
of which Thomas Allan, one of the partners, conveyed to the texk
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the estate of Lauriston. He died in the following year, when the
credit was fully drawn out. Thomas Allan’s son was assumed
as a partner of the company, which continued to carry on business
under the same firm. The new company obtained another advance
of £22,000 from the bank, which was paid into the former account,
on which operations continued to be made. The firm afterwards
became bankrupt, when they were debtors to the bank in £42,000
with interest. The trustee on Thomas Allan’s individual estate
raised a reduction of the security given by him in the first bond,
on the ground that it was granted by him for a credit to the com-
pany of which he himself was a partner ; that this'company, being
dissolved by his death, of which the bank, of course, had a perfect
knowledge, and the balance then due (when his liability termin-
ated), being subsequently paid by the crediting of the £22,000,
his estate was liberated from the obligation under the bond. The
House of Lords, affirming the judgment of the Court of Session,
gave effect to this view ; the Lord Chancellor remarking, that it
was ‘“ quite clear that the security which Thomas Allan so gave
to the bank, to secure the repayment of advances made to the firm
in which he was a partner, could not be used as a security for
advances made after his death to a firm in which he was not a
partner ; that is, to the persons who had been his partners whether
they continued the old style and firm or adopted another.”

Accumulation of Interest with Principal.—It has been the
invariable practice of banks at the close of the financial year to
accumulate the interest arising on a cash or current account with
the principal sum ; and to carry forward the accumulated amount
to the next account on which interest was charged or allowed, as
the case might be. In claiming payment from the sureties for a
cash account overdrawn, the "general practice of the bank was to
charge interest, accumulated annually, on the principal sum in the
bond from the date at which the overdraft commenced, besides
interest on the fluctuating balance within the credit from the
previous annual balance. This practice, however, was expressly
ignored by the Court in the important decision of Reddie .
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Williamson, 9th January 1863.%¥ 1In this case it was decided that
the interest, when accumulated with the principal sum, became
principal, just as if a draft had been given for the amount, and
that the bank could not afterwards separate the interest thus
accumulated, as in a question with sureties. If the amount by
the accumulation of interest is swelled beyond the limits of the
bond, the sureties will not be liable for the excess, because then it
ranks as an overdraft. The practical result, therefore, is, that
sureties for a. cash account overdrawn are only liable for the sum
in the bond and interest thereon from the last date of accumulation.
In pronouncing judgment, the Lord Justice-Clerk remarked
that if the bank, instead of demanding the interest from the
co-obligants due at the end of the year, choose, in concert with
the obligant who is authorised to operate on the account, to avail
themselves of their privilege of accumulating the interest, without
any communication with the other obligants, they are dealing
with the account, as far as these other obligants are concerned, in
precisely the same way as if the leading obligant, instead of paying
the interest, had given the bank a cheque for the amount with
which the bank extinguished the- interest, and then placed the
amount of the cheque to the debit of the cash account as an
ordinary draft. The moment that interest is converted into
principal, the amount of it must be reckoned as part of the drafts
on the credit, or beyond the credit, for which the party operating
on the account will be liable, as principal, in any event, but for
which the other co-obligants cannot be held as liable, if it swells
the debit side of the account beyond the limits of the cash credit.
Lord Cowan observed that, having reaped the benefit of the mode
in which the accounts are stated, by interest being calculated on

* Lord Benholme’s judgment in this case is remarkably instructive as
containing a view of the liability of the cautioners diametrically opposed to
the opinion pronounced by the Court, but apparently at the same time in
direct harmony with the obligation contained in the bond of credit. The
case was, on the whole, peculiar and complicated, and it might have been
expedient for the Scotch banks to have obtained the opinion of the Court of
last resort.
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the successive accumulated sums, the bank cannot be permitted to
repudiate their own principle of accounting. Hence it is that the
balance carried to the following year fixes the amount of principal
due upon the account under the cash credit bond, and any sum
beyond the amount stipulated in the bond becomes an overdraft,
with which the obligants have no concern.

Cash Accounts in name of a Company, and the effect of
.Changes in the Partners.—It is the invariable practice now to
introduce into bonds of credit a stipulation to the effect that in
the event of any change in the copartnery of a firm having a
credit with the bank, the obligation is to continue on the part of
the cautioners, the Mercantile Law Amendment Act having pro-
vided that no cautionary obligation, either to or for a company,
should be binding on the granter for anything done after a change
shall have taken place in the partners of the company for which
the same has been granted, unless the intention of the parties that
such cautionary obligation, &c., should continue to be binding,
notwithstanding such change, should appear by express stipulation,
or by necessary implication, from the nature of the firm or other-
wise.

Difficulties may, however, arise in regard to the obligation of
the new company itself. In strict law, a bond granted by a com-
pany binds that company only, and it cannot be so framed as to
bind a company which is not in existence. To make the new
company or the new partners liable, they must, after the new
company is formed, themselves adopt the bond or consent ex-
pressly or implicitly to become liable therefor. If the new com-
pany continues to operate on the account, it would become liable
to the bank, not, however, under the bond, but in virtue of the
cheques signed by the new company. But suppose that the credit

~ was fully drawn out at the dissolution of the old company, and
that the new company became bankrupt without ever having
operated on the account, or having expressly adopted it, as in a
question with the bank, would the bank have a claim to rank upon
the estate of the new company? This question would entirely
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depend upon the arrangements between the old and new com-
panies. If the new company took over the whole stock and assets
of the old, the former would be liable for the business debts of the
latter. In the case of Miller ». Thorburn, 22d January 1861, a
question of this kind was decided. Samuel Dickson obtained
from a bank a cash credit of £200. He afterwards assumed his
son as a partner, and carried on business under the firm of Samuel
Dickson & Son, but the credit continued to be operated on by
Samuel Dickson. The firm having became bankrupt, the bank
lodged a claim to rank on the company’s estate for the amount of
its debt, which was rejected by the trustee. On appeal, the Court
of Session held, after inquiring into the circumstances and examin-
ing the contract of copartnery, that the bank was entitled to rank,
the debt being a trade one. In deciding the case, the Lord
Justice-Clerk laid down the general principle that, ¢ where a new
firm takes over the whole stock and business of a going concern,
it is held also to take over the whole liabilities.”

It frequently happens in practice that a company and its
partners bind themselves as sureties for a cash account in name of
another party. Much practical difficulty has been felt as to the
effect upon the bond of a dissolution of the company by the
retirement or change of partners. As before explained, it is ultra
vires of one company, or the partners thereof, to bind a new
company and different partners without the consent of such new
company and partners; so that, in the case of a change in a com-
pany who are sureties, the new company and incoming partners
would not be bound as cautioners under the bond, and it would
make no difference though the change in the surety firm was not
intimated or known to the bank. But the loss of the company’s
obligation is not the only difficulty that arises upon its dissolution.
A distinction has been drawn by some lawyers who have con-
sidered this question, between the case of a company bound as
principal and the case of a company bound as a surety merely.
In the latter case, opinions have been given that intimation by a
partner of his retirement from the company, is in reality intimation
that he withdraws from the bond, and that the bank is not in



88 CASH CREDIT BOND.

safety, after receiving such intimation, to allow the credit to pro-
ceed without freeing the other sureties, The clause in the bond
binding the obligants, notwithstanding any change in the company,
does not seem to meet the difficulties arising out of a dissolution
of a copartnery bound as a surety. The partners who have retired
are necessarily freed from their obligation under the bond as
cautioners, by operations being allowed after their retirement has
been made known or intimated to the bank; and the right of
relief of the remaining sureties, against such retiring partners, is
consequently lost. The right of relief is not renounced in the
hond by the sureties, nor can it be so framed as to admit of this
being done. It would therefore appear, that if operations under
a bond of credit are permitted, after the retirement of partners
from a company bound in the capacity of a surety, the remaining
cautioners would be freed from their obligation, on the principle
that the discharge of one surety without the consent of the others
frees the whole.

On the principles above stated, it likewise follows that partners
who have intimated to the bank their retirement from a company,
in whose name a credit may have been opened, would be free from
liability for operations on the account after such intimation was
received by the bank.

It is, consequently, very expedient to have the bond renewed
or corroborated on the dissolution of a firm bound either as prin-
cipal or surety.

Termination of the Bond.—The credit subsists till it is put an
end to by the sureties intimating to the bank their withdrawal
from the obligation; which they may do at any time. The bond
does not fall by the death of one or more of the sureties, but con-
tinues binding upon their representatives until they give notice
to the bank that they withdraw from the obligation. The sound-
ness of this doctrine has been frequently questioned, but it is now
conclusively settled by the case of The British Linen Co. v. Men-
teith, 12th February 1858. In this case the credit was operated
on for several years after the death of the co-obligants. The bank
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did not intimate the existence of the bond to their representatives
till after the death and insolvency of the party in whose favour
the credit was opened. The Court held that as the representatives
had not given notice to terminate their liability, the bank was
entitled to recover all advances made before or subsequent to the
death of the co-obligants. At the same time, it is but proper that
the bank should give notice to the representatives of deceased
obligants, especially when the legal representatives are merely
trustees, because if, after lapse of year and day, the trustees divide
the trust funds among the beneficiaries, in ignorance of the exist-
ence of any such cautionary obligation, circumstances may arise
in which there may be strong ground for maintaining that the
beneficiaries are not liable to repeat their shares on the principle
of bona fide percepta et consumpta; that is to say, that they had,
in good faith, received and consumed their interest in the de-
ceased’s estate.

In the case of Johnston v. The Commercial Bank, 11th March
1858, it was held that a bank is entitled to bring a cash account
" to a close before it has been operated on to the full extent, pro-
vided the bank does not act capriciously, and gives the party due
notice of its intention to refuse farther credit.

Diligence on the Bond.—The bond provides that a stated
account certified by an officer of the bank shall ascertain and con-
stitute the amount due on the credit, and shall warrant all neces-
sary diligence against the granters. In virtue of this stipulation,
and of the consent to registration for execution, the bond and
certificate may be recorded and a charge given to the obligants on
the extract. The more common method, however, is to proceed
by letters of horning on the bond and certificate, as some practi-
tioners have doubts whether the Personal Diligence Act is applica-
ble to the case of a bond of credit; but the method first mentioned
has been frequently adopted in practice without objection. The
renunciation by the obligants of their right to suspend a charge
without consigning the amount, is not binding, being contrary to
the principles of public law. It is perfectly open, therefore, to
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the obligants to challenge the accuracy of the account by way of
suspension without consignation.

Cash Account on Bills.—Advances are frequently made by
banks on current accounts against bills deposited in security.
‘Where the bills so deposited are trade bills, or where the drawer
has give value to the accepter, the bank, as onerous holders, may
recover from the obligants by summary diligence. But where no
value has been given by the drawer, the bill being accepted
merely for the purpose of obtaining advances from the bank, the
security is frequently attended with disadvantage. Bills of this
latter kind are merely cautionary obligations, and the obligants,
who are not the proper debtors, are entitled to the rights and
privileges of cautioners. The rules applicable to cautionary obli-
gations have already been explained, but some of the disadvan-
tages which have been found to attend bills deposited in security
may be mentioned.

If the advances are on current account, the bank cannot pro-
ceed against the obligants on the bill alone, but must first establish
a balance due to them on the account by the proper debtor,—
British Linen Co. v. Thomson, 26th January 1853. The same
case decided two other points of practical importance ;—1st, that
the granters of a security bill for a cash-account were not liable,
unless it was proved that when the bill arrived at maturity there
was a balance due by the true debtor, although subsequently a
balance arose; and 2d, that the bank having discharged one of
the obligants on the security bill, who became insolvent, by accept-
ing a composition from him, without consent of the others, they
were released from their obligation.

Then as to security bills granted by a company, if the firm
only is signed the company will not be bound, but only the
partner who adhibited it, he having no power to bind the com-
pany in a cautionary obligation, which requires the signature of
all the partners. Again, though the bill be signed by all the
partners, it will not be binding for anything done under it after a
change shall have taken place in the partners comprising the firm.
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Another objection of some force has been stated to bills being
snade a special security for advances on current account, viz., that
every sum paid into the credit of the account pays and extinguishes
the bill to that extent, and it cannot again be revived. To hold
ptherwise would be conferring on a bill all the privileges of a
tash credit bond. Questions of this kind, however, very much
depend on the circumstances attending the particular transac-
tion.*

‘We shall afterwards, under the head of Banker's Lien, have
becasion to consider the rules of law applicable to bills coming
into the hands of a banker in the ordinary course of business.

Cash Accounts on Minutes passed by Public Bodies.—Cash
Accounts to public bodies based upon a minute passed at a meet-
ing of the body, or of its managers, are very common in practice;
but in such cases, the bank look chiefly to the responsibility and
honour of the borrowers. A minute is not a legal way of consti-
tuting a debt ; but assuming that the body passing the minute
has full power under its constitution to borrow money, and that
the money so borrowed is applied for its benefit, the minute, with
the cheques upon the account, would form a good ground of action
against the borrowers. It isto be observed that the managers
or directors of public bodies thus borrowing are not personally
liable for the debt, unless they specially bind themselves for it ;
and the bank has, therefore, only to look to the funds and pro-
perty of the institution for repayment.

In arranging a credit of this kind, the matter principally to be
kept in view is, whether the credit is intended to be a standing
credit or for a temporary purpose merely. The Commissioners of
Supply for Counties, for example, frequently obtain a credit on
the security of assessments for the current year; and in a case of
this kind, the minute ought to be renewed annually. The minute

* Hence it is advisable to discount the bill, and make the banker
the onerous holdet of it, and thereby all questions with third parties are
avoided.
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ought distinctly to state the purpose for which the credit is to be
applied, and the assessment which is to form the basis of security;
and should contain a clause binding the commissioners to make
and levy the assessments, and pay them over to the bank towards
reduction of the credit. It is of great practical importance that
the minute should explicitly state who is.to make the operations
on the account.

" A public body which is constituted by or works under an Act
of Parliament, generally has its powers for borrowing money
defined in the Act; and if the loan is to be made under the Act,
its provisions require to be carefully complied with, and the
security prepared in the statutory form, otherwise there might be
risk of loss in the event of the debt being afterwards repudiated.
‘When a credit to a public body so constituted rests upon the
minute of a meeting, the security is of course not under the Act,
and the bank simply relies upon the good faith of those with
whom they contract. The terms of these minutes vary according
to the object for which the credit is wanted, and the nature of the
security proposed.

It may be here observed, that Parochial Boards have power to
borrow only to the extent of one-half of the assessment which
may be outstanding for the current year, and that no new debt
can be legally contracted until the prior debt has been repaid.



BOND OF CREDIT AND DISPOSITION IN SECURITY. 93

CHAPTER IX.

HERITABLE AND OTHER SECURITIES.

1. Bond of Credit and Disposition in 8ecurity.—Previous to
the year 1814 cash-accounts were granted on personal security
only, for, as the law then stood, a disposition of heritage in secu-
rity was of no force as to any debts contracted after the security
was granted. By the Bankrupt Act of that year, 54th Geo. III.
cap. 137, on the narrative that it would tend not only to the
benefit of commerce, but also of agriculture and manufactures, it
was made lawful ¢‘for any person or persons possessed of lands
or other heritable subjects to pledge the same in security of any
sums paid, or balance arising or which may arise, upon cash-
accounts or credits: Provided always that the principal and inte-
rest which may become due upon the said cash-account or credit
shall be limited to a certain definite sum, to be specified in the
security; the said: definite sum not exceeding the amount of the
principal sum and three years’ interest thereon at the rate of five
per centum.” On the repeal of the above Statute this provision
was re-enacted by the 19th and 20 Vict. cap. 91.

The form of the bond now in use is just the Personal Bond of
Credit and Mortgage combined, containing a provision, in terms
of the enactment, limiting the security over the heritages to the
principal sum of the credit and three years’ interest at five per
cent. Though the security as regards the heritages is thus limited,
the bank may, under the personal obligation, recover from the
obligants any greater sum that may be due on the account.

If the heritages are conveyed in security by a party other than
the holder of the credit, the party to whom the heritages belong,



94 HERITABLE AND OTHER SECURITIES.

though not personally bound for the credit, is, as regards the secu-
rity given by him, entitled to all the rights and privileges of a
cautioner, so that, in dealing with such securities, the rules of
cautionary obligations require to be kept in view, as an infringe-
ment of these would have the effect of discharging the security.

The personal obligation in the bond is enforced in the same
way as the moveable bond; and the heritages may be sold after a
notarial intimation has been given to the debtor to pay the sum
due within three months after the date of demand, and after the
heritages have been advertised for sale for six weeks in an Edin-
burgh and local newspaper.

The heritages being conveyed in security of a specified sum only,
the bank, as in a question with other creditors, is not entitled to
apply, in the payment of other debts, any surplus of the security
that may remain after satisfying the particular debt for which it
was given.

2. Mortgage.—The distinctive character of the Mortgage is, that
it is a security for a sum instantly advanced on loan, repayable at
a specified term, and bearing interest payable half-yearly, during
the non-payment. The mortgage does not secure any sums advanced
by the creditor after its date or delivery. Nor does it, like the heri-
table bond for a cash-account, admit of sums paid in to the credit
of the advance being again drawn out. All sums paid in to the
credit of the advance extinguish the mortgage to the extent of the
sum 8o paid in, and the security subsists only for the balance.

In practice, however, it is not uncommon for bankers so to
deal with the mortgage as to make it an indirect general security
to the extent of the sum contained in it. The transaction is
accomplished in this way: the whole sum in the mortgage is paid
over to the granter, and entered as a loan in the books of the
bank ; after which the granter pays in the sum advanced, or what-
ever portion of it he may not require at the time, to the credit of
a deposit-account in his own name, on which operations may be
. made according to arrangement. The banker has then a right of
lien over the sum at the credit of the deposit-account, out of
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which he is entitled to payment of any bills or other obligations
which he may hold binding on the depositor. The loan may then
be liquidated by means of the security given in the mortgage.

The creditor in a mortgage, if his interest falls into arrear, may
enter into possession of the subjects, and secure the moveables
therein, by poinding the ground, a process which will be after-
wards explained.

The holders of mortgages are entitled to priority according to
the date at which the instrument is recorded, and not according
to the date of the instrument. '

3. Securities over Leasehold Subjects.—Until the passing of
the Registration of Leases (Scotland) Act, 1857, it was incom-
petent to grant a mortgage over subjects held under long lease.
The method previously adopted for creating securities over these
subjects was, by the lender taking an absolute assignation to the
lease, and intimating it to the landlord, and then subletting the
subjects to the true owner. These securities were felt to be
attended with disadvantage, and sometimes with risk. But a
great improvement in the constitution of such securities was intro-
duced by the above Act, which puts them on an equal footing
with the ordinary bond and disposition in security.

The 4th section markes it lawful for the party, in right of a
lease recorded in terms of the Act, to assign the same in security
of borrowed money, or in security of cash-credits, or other legal
debt or obligation ; and provides that the recording of the assigna-
tion shall complete the right thereunder; and that such assigna-
tion in security, so recorded, shall constitute a real security over
such lease to the extent assigned. The 6th section provides that
the creditor, or other party in right of the assignation in security,
without prejudice to the exercise of any power of sale therein con-
tained, shall be entitled, in default of payment of the capital sum
for which such assignation in security has been granted, or of a
term’s interest thereof, or of a term’s annuity for six months after
such capital sum or term’s interest or annuity shall have fallen due,
to apply to the Sheriff for a warrant to enter on possession of the
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lands and heritages leased, and the Sheriff, after intimation to the
lessee for the time being, and to the landlord, shall, if he see cause,
grant such warrant, which shall be a sufficient title for such creditor,
or party to enter into possession of such lands and heritages; and
to uplift the rents from any sub-tenants therein ; and to sub-let the
same as freely, and to the like effect, as the lessee might have done;
provided always, that no such creditor, or party, unless and until
he enter into possession as aforesaid, shall be personally liable to
the landlord in any of the obligations and prestations of the lease.

The form of the bond annexed to the Act contains a power of
sale, in default of payment, in the same words as the bond and
disposition in security; but the Act itself containg no machinery
for carrying through the sale. It is presumed, however, that the
same steps would be necessary as are required in selling under a
bond and disposition in security.

4. Mortgages of Ships.—These securities have never been in
favour with bankers, in consequence of the difficulties in the way
of making them available, and of the risks involved. They have,
‘however, been put on an improved footing by the Merchant
Shipping Act of 17th and 18th Vict. cap. 104, both as to their
constitution and the responsibilities which formerly attached to
mortgagees.  Formerly, mortgagees were liable for repairs and
furnishings to the vessels, but this liability would appear to be
removed by the 70th section of the Act. The constitution of a
mortgage over a ship is now a very simple matter.

A registered ship, or any share in it, may be made a security
for a loan or other valuable consideration. The instrument
termed a ¢ mortgage ” must be in the form annexed to the Act ;
and must be registered in the Register Book of the port at which
the ship is registered. The Registrar is directed by the Act to
record mortgages in the order in which they are produced to him,
and to notify on the instrument the date and hour of registration
—(sec. 66, 67).

If there is more than one mortgage registered of the same ship,
the mortgages are entitled to priority according to the date of
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registration, and not according to the date of the instrument—
(sec. 69).

A mortgagee is not deemed to be the owner of the ship or share,
nor does the mortgager cease to be the owner, except in so far as
may be necessary for making such ship or share available as a
security for the mortage debt—(sec. 70).

Every mortgagee has power absolutely to dispose of the ship,
or of any share in respect of which he is registered, and to give
effectual receipts for the purchase money; but no subsequent
mortagee has power to sell, except with the concurrence of every
prior mortagee, or under the order of a competent court—(sec.
71).

A mortgage is not affected by any act of bankruptey by the
mortgager after the date of registration ; and it is preferred to
any right, claim, or interest, which may belong to the assignees of
such bankrupt—(sec. 72). In the case of Anderson v. Western
Bank, 14th January 1859, this provision was held not to bar a
trustee for creditors challenging a mortgage, as granted for security
of an old debt, within 60 days of bankruptcy.

Mortgages over ships are exempt from stamp duty.

Bills of sale (of ships) taken as securities are to be avoided, for
the bank thereby become owners, with all the serious responsi-
bilities incident thereto, such as questions with shippers,
collisions, &c.
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CHAPTER X.

SECURITIES FOR GENERAL ADVANCES, AND CONTRACT OF
PLEDGE.

A securITY which is intended to cover all advances, whether
made at the time or subsequently, is constituted by an ex facte
absolute conveyance or transference of the property. The effect
of a security so constituted, vests the holder with an absolute
right of property, qualified by a personal obligation only to restore
the subject on payment of all advances made to the debtor by the
holder of the security. The subject of such securities may be
either an heritable or moveable right.

1. General Security over Heritages.—This security is con-
stituted by an absolute disposition in favour of the creditor, re-
corded in the appropriate Register of Sasines. The conveyance
is generally qualified by a back-bond or letter, binding the
creditor to reconvey the subjects on payment of all advances. It
is settled, that though the back-bond should bind the creditor to
reconvey, on being paid a sum specified in it, yet while the back-
bond remains unrecorded, the creditor is not bound to reconvey till
he has been repaid any farther sums that may have been advanced
by him afterwards on the faith of the security. But on the back-
bond being recorded in the Register of Sasines, or produced in
judgment, the security will be restricted to sums advanced previous
to the date of its being so recorded or produced, and this should
be carefully kept in view.

The usual practice in taking a security by way of- absolute dis-
position and back-letter is to stamp the disposition with a general
deed stamp, viz., 10s. (since 1871), and the back-letter with a
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mortgage stamp corresponding to the amount intended to be
secured. But the disposition may be stamped with the latter
stamp, and the back-letter with the former.

‘While a security constituted by way of absolute disposition
gives to the creditor many advantages, there are, at the same
time, certain disadvantages which ought to be kept in view in
entering into a transaction of this kind. The holder cannot
poind the moveables on the ground for payment of his debt and
interest. This is a diligence which is competent to a proper
heritable creditor only ; but the creditor in a security constituted
by absolute conveyance, being nominally proprietor of the sub-
jects, loses the benefit of securing the moveables towards pay-
ment of his debt. Nor has the holder of an absolute conveyance
all the privileges of a proprietor, where the real owner continues
in possession of the subjects. He cannot sequestrate the furniture
or other moveables in the premises as for rent, unless there be a
contract of location between him and the party in possession. It
is advisable, in securities over subjects where the margin is
narrow, to lease them to the real owner, at a rent equal to the
interest on the advance, which would give the creditor a title to
petition for sequestration of the moveables in the event of the
rent falling into arrear.

It may be proper in this place to advert to the effect of a security
over machinery in public works, a species of security occasionally
held by banks against advances.

An absolute disposition of public works, though purporting to
convey in general terms all the machinery, heritable or moveable,
will convey only the machinery so far as heritable. It is a
difficult matter to say what is heritable and what is moveable
machinery’; and different rules have been applied in determining
questions of this kind between heir and executor, landlord and
tenant, and an heritable creditor and general body of creditors.

The general rule is, that machinery or fixtures built into the
edifice, or so affixed to it that they could not be removed without
destruction or injury to the building, are heritable; and pasawin
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a conveyance of the lands. The application of this rule, however,
is often a matter of great difficulty in determining what parts of
the machinery are accessory to the ¢rade merely, or to the building.
A few illustrations of the rule may be given from the decisions of
the Court. In the case of Arkwright ». Billinge, 3d December
1819, it was held that the security of an heritable bond covered not
only the ground and buildings and great moving power or steam-
engine, but also the smaller machinery essential to the complete-
ness of the mill. This decision, so far as regards the smaller
machinery, was disclaimed by the Judges, and the question in a
manner left open, in the case of Niven v. Pitcairn, 6th March
1823, where an opinion was given that the case of Arkwright
was decided, not because the machinery was heritable, but because
the creditor had a real right in it. In Niven's case, it was found
that large leaden vessels, not removeable from the premises with-
out cutting them to pieces, were heritable, and, as such, fell under
the security. In M‘Knight v. Irving, 22d June 1805, a large
counter, fixed by bolts to the floor, and shelves and drawers
attached by wooden wedges'to the walls of a shop, and a dresser,
table and shelves fixed in a kitchen in the same way, and chimney
grates built into the fire-places, were held not to be fixtures. In
the case of Dixon v.'Fisher, 6th March 1843,* it was held that
the machinery, and those parts which were joined, directly or
indirectly, to what was attached to the ground, although capable
of being removed, either entire or after being taken to pieces, and
also loose articles which, though not physically joined, were
necessary for working the particular machinery, provided they
were proper parts of it, and not susceptible of being applied in
their existing state to other engines of the same kind, were herit-
able. This case, however, was one of succession, arising between
the heir and a younger child, who claimed legitém ; and it is

* This case, in which the judgment of the Court of Session was affirmed by
the House of Lords in 1845, after a review of both English and Scotch cases,
is perhaps the most instructive and authoritative which we have, and was
specially recognised as such in the recent case of Dowell v. Miln (July 1874),
in which the question lay between Executor and Heir.
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doubtful whether the same principles would be applied as between
an heritable creditor and a trustee in bankruptcy. - It was recently
decided in England that power-looms were heritable.

The usual mode of constituting a security over moveable
machinery in a mill or manufactory is as follows :—The creditor
takes an absolute disposition to the heritage, containing an absolute
assignation of the machinery, as specified inan inventory annexed ;
this last is generally followed by an instrument of possession ;
and the premises are thereupon let to the debtor by a regular lease,
upon condition of his keeping them in good repair, and of paying
annually to the creditor a certain sum in name of rent or hire.
The rent ought to be regularly settled, as in an ordinary lease.
The efficacy of a security over moveables thus constituted, has
been doubted by some lawyers, more particularly where the true
owner remains in actual possession, with an implied power of
disposal,—there being no means of taking off the effect of reputed
ownership by publication of the security. It has been supposed’
that the Mercantile Law Amendment Act affords some facilities
for constituting securities of this kind, but it does not appear to
bear on the subject. Its provisions have reference, solely, to bona
fide sales of moveables left in possession of the original owner,
and not to securities taken by way of a covert sale. (See page 105.)

2. Assignation of Incorporeal Rights.—Incorporeal rights,
such as bonds for borrowed money, life policies, shares in a public
company, a vested interest in a succession, and the like, may be
transferred as a general security for advances. This is done by
an absolute assignation, transferring the right to the creditor.
The assignee’s right is completed by intimation of the transfer
ence being made to the party holding the right or fund transferred.
The date of intimation, and not the date of transfer, regulates
questions of pnonty The transfer of moveable property has
been simplified ‘by the * Transmission of Moveable Property
(Scotland) Act 1862,”* in the schedules to which there is given

* The Policies of Assurance Act 1867, farther simplifies the transmission
of Life Policies.
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the form of an assignation of the right to be transferred. The
Act also regulates the mode of intimation, which may be made in
either of two ways. 1. By a notary delivering a copy of the
assignation, or such part of it as respects the subject assigned,
certified as correct, to the person to whom intimation is requisite,
by leaving it at his dwelling-house in presence of two witnesses.
Evidence of the intimation is preserved by a notarial certificate,
indorsed on the assignation in the form prescribed by the Act.
2. By the holder of the assignation transmitting through the post
a copy, certified as correct, to the party to whom intimation is to
be made; and a letter acknowledging receipt of such copy is
sufficient evidence of the intimation. The old modes of intima-
tion, however, are not abolished; and the method generally
adopted is, to hand to the holder of the right transferred a copy
of the assignation, and getting him to indorse on the principal an
acknowledgment of intimation. The object of intimation is to
impose on the debtor evidence of the transfer, and to stop him
from paying to his original creditor. Intimation may be effected
by other methods equivalent to intimation; as, for example, by
the raising of an action in which the assignation is founded on,
or by the production of it in & process, to which the debtor is a
party ; by the debtor’s written engagement to pay to the assignee;
or by intimation by letter to the debtor or his agent, with an
answer—Wallace v. Davies, 27th May 1853. Payment of
interest to the assignee is also equivalent to intimation. When
the debtor is a party to the deed, intimation is unnecessary.

Intimation to one of several debtors in a bond, and to a factor,
where a memorandum was entered in the books of the principal,
has been held sufficient. Intimation to the managers or clerks
of a trading company, entered in the books of the company, is
sufficient. In the case of Blake v. Douglas, 15th November
1860, an assignation in security was held to be evidence of the
subsistence of a debt, even though the bills granted in respect
of it had prescribed, there being no proof that the debt was
paid.

The creditor in an assignation which bears to be in security of
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a special advance, is not entitled to hold the security against
farther advances. A decision on this point will be found in the
case of Forbes v. Robb, 2d December 1858. In this case the
creditor advanced £500 on the security of a life-policy for £1000.
He afterwards advanced other £700, but the security was not
extended to this further advance. Ina questionwith the borrower’s
trustee, the creditor was found not entitled to retain the policy
for the £700. (See also the case of Borthwick v. Scottish Widows’
Fund, 4th February 1864.)

Loans on Railway and other 8tocks.—These are facilitated by
the Marketable Securities Act (30th March 1871. The stocks are
conveyed absolutely to the bank, and the bank and the borrower
execute a mutual obligation, usually of the nature of an agreement,
explaining the terms of the loan, providing for depreciation in
the value of the securities during its currency, granting power of
sale to the lender, &c. This document, known as a mortgage of
stock, requires to be stamped with a duty of 10s. for every £5000
or part of £5000 borrowed. But any release or discharge of it
is exempt from stamp duty. The mortgage of stock need mnot
necessarily be of the form of an agreement. It may be framed so
as to require execution by the debtor only. A form of the docu-
ment in common use will be found in the appendix.

8. Transference of Corporeal Moveables.— (1) Bill of
Lading.—A bill of lading is an instrument under the
hand of a ship-master acknowledging that certain goods have been
delivered to him on board his ship, and binding himself to deliver
them at the port of destination to the consigner or his order; or
to the consignee by name, or his assigns; or to the bearer, accord-
ing to arrangement. If the consignee’s name be not mentioned
in the bill, the consigner indorses his own name on the back,
with an order to deliver it to a particular person, or he indorses
it blank. In the case of a special indorsement the ship-master is
bound to deliver the goods to the party named, or to his order;
and, in the case of a blank indorsement to the bearer of the bill
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of lading. The master is entitled to get delivery of the bill of
lading in exchange for the goods.

A bill of lading is a negotiable instrument, like a bill of
exchange, and the indorsement of it to an onerous indorsee
operates as a complete transfer of the property described in it,
without any intimation. Where the price is unpaid, and the
purchaser becomes insolvent, the seller, in a question with the
buyer’s creditors, is entitled to stop the goods ¢n transitu, and to
retain them as a security for payment of the price. The right of
stoppage ¢n transitu subsists till the goods are delivered to the
purchaser. But the seller has no right of stoppage in transitu
where the bill of lading has been indorsed to a third party for
an onerous consideration. The instrument being negotiable, the
indorsation for value takes away the vendor’s right, and the ship-
master is bound to deliver the goods to an onerous holder on pre-
sentation of the bill of lading.

(2) Delivery-Order.—A delivery-order (which requires a penny
stamp duty) is an authority by the owner of the goods, addressed
to the custodier of them, to give delivery to the party named in
the note or his order. A delivery-order is negotiable like a bill
of lading. The indorsement of it will not, of itself, transfer the
right of property in the goods to the indorsee or holder. The
transfer requires to be intimated to the actual custodier of the
goods, before any change in the ownership is held to have taken
place. Delivery-orders frequently pass from hand to hand without
intimation to the custodier of the goods, but it is quite well
known in trade that a delivery-order does not pass by indorsation
and delivery, as in the case of a bill of lading. The original
vendor of the goods, where the price has not been paid to him,
has a right of retention so long as the goods stand in his name in
the books of the warehouseman. This was solemnly decided by
the House of Lords, affirming the decision of the Court of Session,
in the case of M‘Ewen ». Smith, 20th March 1849—(Ross’ Lead-
ing Cases, vol. ii, p. 91). The circumstances of this case were
shortly these:—Smith & Co. sold to Bowie & Co. a quantity of
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sugar, and gave them an order on the custodier of the goods to
obtain delivery. Bowie & Co. granted bills to Smith & Co. for
the price. Thereafter, Bowie and Co. sold the goods to M‘Ewen,
who paid them the price and received the delivery-order indorsed,
but did not intimate the transference to the warehouse-keeper.
Bowie & Co. having failed, before retiring the bills granted by
them to Smith & Co. for the price, the latter took possession of
the goods. A question then arose between M‘Ewen, the last pur-
chaser, and Smith & Co., as to who was entitled to the goods.
M‘Ewen claimed them on the ground that he had paid Bowie &
Co. the price, and had received from them the original delivery-
order duly indorsed. Smith & Co., on the other hand, maintained,
that as the goods had never left their possession, and as they had
not got payment of the price from Bowie & Co., they were entitled
to retain the goods till they received payment of the price. To
this plea the Court gave effect.

A somewhat similar case arose under the Mercantile Amend-
ment Act,—Wyper v. Harvey, 27th February 1861,—where it was
held that the seller of goods had a lien over them for a general
balance due to him by the first purchaser, in a question with a:second
purchaser, who had paid the price, but who failed to intimate the
delivery-order till after the bankruptcy of the first purchaser.

In the case of Anderson ». M‘Call & Co. (1 June 1866) the
Court found that the acceptors of a bill drawn by a firm who
became bankrupt during the currency of the bill, had no claim on
certain wheat, which, on the acceptance of the bill had been laid
aside by the drawers (who were storekeepers as well as dealers)
and entered as the acceptors’ property—these last having admitted
that the transaction was in security merely. Had the question been
one of sale, the case would doubtless have been settled the other
way, under the Mercantile Law Amendment Act, Section I.*
(See to the same effect Steven ». Scott, 30th June 1871.)

* In England a deposit of dock warrants duly indorsed is a good security ;
for the property in the goods passes by the delivery of the warrants (Grant's
“ Bankers’ Law,” p. 196).
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‘Where advances are made on the security of goods in a bonded
warehouse, or in the custody of a middle-man, the delivery-
order in favour of the creditor ought to be, ez facie, absolute
and duly intimated to the custodier, and the goods transferred to
the creditor'’s name. On this being done, the creditor is entitled
to hold the goods, not only as a security for advances made at
the times, but for subsequent advances. This was decided in the
case of Hamilton v. The Western Bank, 13th December 1856.
Here the bank discounted to Millar & Co. a bill for £630, 10s.,
on receiving from them an absolute order for delivery of certain
brandy in a bonded store. In virtue of the delivery-order, the
brandy was transferred to the bank in the warehouseman’s books.
The delivery-order was inclosed to the bank in a letter from
Millar & Co., which stated that the brandy was to be held as a
collateral security until retirement of the bill. The bill was
renewed at maturity for £500, and a similar letter was addressed
by Millar & Co. to the bank, stating that the brandy was to be
held as a collateral security until the remewed bill was retired.
This bill was duly paid by the acceptor at maturity. Shortly
before this bill fell due Millar & Co. obtained a further accom-
modation of £40Q from the bank, but no writing passed between
the parties extending the security over the brandy to this last
advance. Millar & Co. became bankrupt, the £400 being still
due to the bank, and the brandy still standing in their name.
In these circumstances, the trustee in Millar & Co.’s estate
demanded restitution of the brandy from the bank, on the ground
that it was only pledged for a special debt, which had been satis-
fied. The Court held that the contract was not one of pledge,
but that, the transference being absolute, the bank was entitled
to hold the goods in security of all their advance.

4. Pledge.—The contract of pledge is frequently resorted to in
trade for the purpose of obtaining advances of money. It is
constituted by delivering to the party making the advance, a
moveable subject, or the title-deeds of a property, or the vouchers
of a debt, to be held by the creditor until the advance is repaid.
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Pledge does not, like an absolute transference of moveables, confer
a right of property in the subject impignorated. It is an inferior
right to that of property. It does not imply a power of sale by
the creditor; and, accordingly, if he fails to recover payment of
the advance, he can¥sell the subject pledged only by judicial
authority.

The foundation of pledge is actual custody or possession of the
subject by the creditor, without which there can be no complete
pledge.

It frequently occurs in trade, that a merchant obtains an advance
against goods placed in a warehouse belonging to himself, by de-
livering to the party making the advance the key of the warehouse.
Delivery of the key of a warchouse was held by the House of
Lords to be actual delivery of the goods in the ‘warehouse, in
Maxwell & Co. v. Stevenson, 4th April 1831. This was the case
of a sale; but there seems no reason to doubt that the same prin-
ciple would apply to the case of pledge. In an old case, More ».
Dudgeon & Brodie, 3d July 1801, the Court held that, where
the key of a warehouse was truly delivered, the circumstance of
the sellers having it in their power, by an open compartment
over a cornmunication door, to get access to the loft, and bar the
door to the exclusion of the buyers, could have no effect in
destroying the reality of the delivery and possession.

The terms of the contract of pledge are generally established by
writing. If the goods are pledged for a specific debt, they can
be held only as a security for that debt; and the creditor, in a
question with a trustee in bankruptcy, would be bound to restore
the goods on receiving payment of that debt, even though he has
made farther advances to the pledger,—see the opinions of the
Judges in the case of Hamilton ». The Western Bank, 13th
December 1856. When, therefore, farther advances are to be
made after a specific pledge has been constituted, the pledge
should be extended to the further advance, or made applicable to
the general obligations of the pledger. 'Where the terms of the
pledge have not been reduced to writing, it appears that the
creditor would not be bound to cede possession of the gaoda L
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he was repaid all his advances. This point, however, has not
been definitely ascertained by any decision of the Scotch Court.
In a recent English case, Jones v. Peppercorn, 3d December 1858,
where certain bonds, payable to bearer, were deposited with a
money-lender, in security of a specific advance, which when sold
by him yielded more than the specific advance, it was held by
the Vice-Chancellor that the broker had a lien over the surplus
for his general balance.

5. Deposit of Titles and other Securities.—Whero title-deeds,
bonds, and the like securities are deposited with a lender, in
security of advances, he has no active title for making his security
effectual. His right is one of retention merely, but he may
operate payment of his debt in an indirect way, by keeping pos-
session of the titles, the want of which may so inconvenience the
proprietor or his creditors as to cause them to redeem the titles
by paying the debt for which they are pledged.
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CHAPTER XL
BANKER’S LIEN, COMPENSATION, NOVATION.

LiEN, or retention, is a right to retain the property of another till
a debt due by the proprietor to the custodier is paid, or as a security
for a general balance arising in account between the parties.
Lien is of two kinds, special and general. Special lien is founded
on a mutual contract, which enables one to retain possession of a
subject belonging to the other till the counterpart of the contract
be fulfilled. Such contract may either be express, or implied
from a particular course of dealing between the parties, or from
the usage of trade. General lien is competent to factors or agents
only. It extends beyond the limits of the particular contract in
respect of which possession of the subject may have been obtained,
and gives the factor or agent a right of retention over goods or
money obligations in his possession, belonging to the principal,
for the general balance arising on account between them.

The commerce of the country being so largely carried on by
means of agents, the Courts of law have always been disposed to
favour the agent’s right to a general lien over all the goods of the
principal in his possession. The ground on which lien is so
favoured is, that an agent is very readily induced to interpose
his credit on behalf of the principal on the faith of his being able
to indemnify himself from the property of the principal, which
may be, or may afterwards come to be in his possession; and that
it is for the advantage of trade that agents should have a right
of lien for obligations undertaken by them on account of the

principal '



110 BANKER’S LIEN.

Possession is an essential requisite of lien, and the right endures
only so long as possession continues. If, therefore, the factor or
agent parts with the possession of the property of his principal, he
parts with his right of lien at the same time. But the lien will
revive on the property being restored to the possession of the agent.
It is, however, to be observed, that the possession must have been
obtained in a fair and legitimate way. If it has heen obtained
improperly or aécidentally, the right of lien will not hold.

Bankers, being money agents, have a general lien over all
monies and paper securities in their hands, belonging to their
customers, for, payment of the general balance due on account
between them, unless such monies or securities have been depo-
sited with the banker for a specific purpose. The rule as to
banker’s lien is thus laid down by an eminent English Judge,—
It is very proper that there should be a known rule to govern
the conduct of all persons whose dealings with bankers are very
extensive; and that rule is, that no person can take any paper
securities out of the hands of his banker without paying him his
general balance, unless such securities were delivered under a par-
ticular agreement which enables him to do so.” In accordance
with this rule, a banker has no lien over bills sent to him for the
special purpose of negotiation, or bills left with him for discount,
for which he refuses to give money. Nor has he a general lien
over bills specially appropriated. ~For example, if, by special
arrangement, a bill is indorsed in security of another bill, which
has been discounted, and the banker obtains payment of the dis-
counted bill, he cannot retain the security bill for his general
balance, but is bound to restore it to the customer, under the
special agreement. But if bills in the ordinary course of business
are indorsed to a banker in security, without being specially
appropriated to a particular debt, he has a lien over such bills for
his general balance. But a banker has no lien over his customer’s
plate-chest, or securities left in his hands in error, or by mistake.

In determining qnestions of lien, it is important to mark the
distinction between discounted bills, and bills deposited in security
of advances. In discounting a bill the banker either pays to
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the holder the sum contained in it, under deduction of interest
to the date at which it became payable, or he carries the amount,
less discount, to the crediv of the holder’s operative account. The
banker in this way becomes purchaser and proprietor of the bill;
and, consequently, it is not subject to the right of lien. With
regard to bills indorsed in security of advances, the banker has
no right of property in them, but only the lesser right of lien or
retention. The customer is entitled to redeem such security bills
by repaying to the banker the amount of his advances. The in-
dorsation to the banker, however, entitles him to receive and
demand payment of a security bill from the parties bound by it.
It is a settled point, that if a banker accepts bills for the con-
venience of his customer, on an agreement that he should receive
a remittance in time to meet them, and the customer sends bills,
the banker will have a general lien over such bills, as being un-
appropriated. It is also settled, that where a banker makes
advances against bills lodged with him, and afterwards discounts
certain of the bills, his lien over the remainder will subsist,
even to the effect of securing him against loss in the discounted
bills.

The purpose for which a bill has been indorsed to a banker can
be proved by his writ or oath only, and not by parole evidence,—
Glen v. The National Bank, 8th December 1849. 1In this case a
party averred that a bill was placed with the bank for discount,
and not as a security bill. It was held incompetent for him to
prove this except by the writ or oath of the banker.

A banker is entitled, on the bankruptcy of his customer, to re-
tain, in security of discounted bills current, any sums that may
be at the credit of the bankrupt’s account,—Ferrier ». British
Linen Company, 20th November 1807.

Compensation.—Compensation—or, as it is called in England,
“ get off "—operates to the effect of extinguishing two mutual
debts where the same parties are debtor and creditor to each
other. 'Where the debts are not equal in amount, they are
extinguished so far as there is a concourse of debit and credit, so
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that the debtor in the larger sum becomes debtor only in the
balance. Compensation operates backwards, and stops interest
from the period of concourse.

The rules upon which compensation is founded are :—1. The
debts must be of the same nature and description. An obligation
to deliver goods cannot be set off against a pecuniary obligation.
But the mere fact of security being held for one of the debts, will
not prevent compensation being pleaded. 2. The parties must be
mutually creditors of one another in their own right. Thus, a
bank agent due a debt in his private capacity, cannot plead com-
pensation of that debt by a debt due to the bank he represents.
3. Both the debts must be due at the same time, or at all events
when compensation is pleaded. A party cannot set off a debt,
the term of payment of which has not arrived, against a debt
presently owing and prestable. 4. Both debts must be liquid,—
that is, capable of being instantly verified by writ or oath. If
one of the debts be conditional, such as an unconstituted claim of
damages, compensation cannot be pleaded against a debt for
which the other party holds a written obligation. But if one of
the debts be liquidated and the other due as an open account,
the Court would, on grounds of equity, delay sentence till the
creditor in the illiquid debt constituted his claim, if it was capable
of being constituted within a reasonable time. ~'Where both
claims are illiquid, they must be ascertained by separate actions,
which are generally conjoined by the Court. (On this see M‘Far-
lane v. Robb, 24th December 1870, as very instructive.)

Compensation of a debt due by the drawer of a bill to the
acceptor, cannot be pleaded against an onerous indorsee.

Compensation does not extinguish mutual debts ¢pso jure, but
can only be pleaded in defence of a suit by one of the parties
against the other. It does not stop prescription ; so that a debt
which has been allowed to prescribe cannot be set off against a
debt which has not prescribed.

Novation.—Novation is the substitution of a new obligation
by a debtor to his creditor, the effect of which is to extinguish
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the old obligation and make the debt rest upon the new. It is
very important that bankers should keep the effect of this
principle in view where they hold guarantees or securities for
debts, For example, if a party guarantees payment of a bill, and
that bill is paid off by a renewal, the cautioner would not be
liable for the renewed bill, because the obligation which he
guaranteed has been extinguished. Again, where a bill is secured
by a mortgage over a house or a ship, and the bill is renewed, the
mortgage would be held as discharged by payment of the original
bill ; on the principle that, when once the debt represented by a
mortgage is paid up, the mortgage cannot be made available for
another advance. It may be laid down as a general rule, that
cautioners for a debt, and securities other than those constituted
by absolute conveyance or transfer, will be freed if the debt is
made to rest upon a new obligation, to which the suretyship has
not been extended.
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CHAPTER XII.
DISCHARGE AND PRESCRIPTION.

THE general rule of law with regard to the extinction of debts is
that those constituted by a written obligation should be discharged
in writing. It has been held that the debtor in a bond was not
entitled to prove payment of it by parole evidence. It is com-
petent, however, to prove by such evidence payment of a debt
which does not rest on a written obligation.

The discharge is an instrument of the simplest form. It is
quite sufficient if the document acknowledges or clearly expresses
payment of the debt.

Of Payment.—The creditor is bound to take payment from the
debtor, or from any one acting for him, or from any one interested
in the debt, such as a surety. He is not bound, however, to take
payment of a partial sum. If payment is made by a surety, the
creditor is bound to give him an assignation to emnable him to
operate his relief. But the creditor is not bound to assign the
debt to a stranger paying it, without the debtor’s consent. Where
there is no evidence to the contrary, payment is always presumed
to have been made by the proper debtor, or with his money.
Thus, a bill marked * paid,” is presumed to have been paid by
the acceptor, and not by the drawer or indorser.

Payment may be made to the creditor or to any one authorised
by him to receive it, such as a factor or agent. Payment will
also be good, when made in bona fide to a person whom the
creditor has led the debtor to believe had authority to receive it.
It has been held that payment, made to a creditor after sequestra-
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tion of his estates, was good, the debtor not being aware of the
sequestration ; also, that payment by a debtor at a distance from
home, after an arrestment was used at his dwelling-house, was
good—he being ignorant of the arrestment.

Where a party is owing separate debts to the same creditor, the
creditor is entitled to apply an indefinite payment to the worst
secured debt, if he chooses. But, on the other hand, the debtor,
at the time of making payment, is entitled to appropriate it to
any particular debt. In the case of minors or pupils, the dis-
charge of the father, as administrator, will be sufficient—see
Dumbreck ». Stevenson, 11th February 1861 ; where a discharge
by a father of a legacy to his minor son was sustained.

Implied Discharge.—Payment of a debt is presumed if the
obligation is found in the possession of the debtor; but this pre-
sumption may be rebutted by proof that the debtor acquired the
possession in an accidental or illegal manner. Termly payments,
such as rents, interests, feu-duties, &c., due prior to the time for
which the creditor has granted to the debtor three consecutive
discharges for termly payments, are presumed to have been paid.

‘We have already seen that debts may be discharged by compen-
sation and novation. They may also be discharged by confusion
—that is, when the same person becomes both debtor and creditor
in the obligation ; and by delegation—which means the substitu-
tion of a new debtor for the old, with consent of the creditor.

Prescription.—It remains to be noticed, that debts and obliga-
tions are extinguished by prescription, which is a legal presump-
tion of payment or abandonment of the debt. The period within
which debts prescribe varies according to the nature of the deb
or obligation. '

Triennial Prescription.—All debts not founded on written
obligations, arising out of a course of dealing or service, prescribe
in three years. The triennial prescription applies to merchants’
and law agents’ accounts, salaries, furnishings to a domestic estab-
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lishment, house rents where the lease is verbal, wages to work-
men and servants, &c. But it does not apply to the price of goods
sold on commission ; nor to money received by an agent for his con-
stituent ; nor to cash advances ; nor to contracts for repairs.

Prescription begins to run from the date at which the debt or
termly payment became due. In the case of a continuous account,
it runs from the date of the last item in it. The whole of the ac-
count is saved from prescription if the last item is within three years,

After the lapse of the years of prescription, the creditor can
only prove the subsistence of the debt by the writ or oath of the
debtor. 'With regard to the writ of the debtor, it must be dated
after the lapse of the years of prescription, and not within them.
It must also distinctly identify the debt in question. If the debt
is referred to the debtor’s oath, and he swears that he paid it, or
gave money to his wife, son, or manager to do so, the claim will
be lost.

Prescription will be interrupted by bringing and executing an
action at any time within the three years, If the debt is consti-
tuted by bill or other written obligation, it will be taken out of
the triennial prescription.

Quinquennial Prescription.—The Act 1669, cap. 9, anent Pre-
scriptions, enacts that ¢ all’bargains concerning moveables or sums
of money, provable by witnesses, shall only be provable by writ
or oath of party, if the same be not pursued for within five years
after making the bargain.” Rents, minister’s stipend, contracts
of sale, hiring, loan, deposit and pledge of moveables fall within
the quinquennial prescription.

Sexennial Prescription.— This prescription is solely applicable
to bills and promissory notes ; and the effect of it has been con-
sidered in treating of these instruments.

Septennial Prescription.—The septennial prescription applies
to cautionary obligations; and has already been explained under
that head.
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Vicennial Prescription. —By the Act above cited, holograph
writings, such as bonds not attested by witnesses, missives, and
books of account, &c., prescribe in twenty years. The vicennial
prescription has reference, not to the subsistence, but to the con-
stitution of the debt. It will be observed that the debt rests
upon a written obligation, holograph of the debtor, but not
tested. Had it been tested, the debt would have endured for
forty years. The reference to the oath of the debtor in such
questions, therefore, is— Whether the signature is his or not ¢ If
he admits the signature to be his, he will be liable in the debt,
even though he should swear that he had paid it.

Negative or Long Prescription.—All moveable and heritable
bonds, rights, contracts, and obligations whatever, prescribe in
forty years,* and are of no avail if the creditor does not take
document thereupon, or pursue for the same within that space.
The prescription commences to run from the term of payment,
and not from the date of the obligation. The years of minority
and of incapacity of the creditor, do not count in reckoning the
years of prescription.

Prescription "may be interrupted either judicially or extra-
judicially. Judicial interruption is by bringing an action into
Court, or doing diligence on the obligation, before the lapse of
the forty years. Extrajudicial interruption is by taking a new
obligation for the debt, or a bond of corroboration, or an engage-
ment to pay interest.

The effect of the long prescription is to extinguish the debt
entirely. It does not, like the shorter prescriptions, permit of a
reference to the oath of the debtor ; and the only pleas that can
be put forward in answer are—interruption, minority, and non
volens agere.

* By the Conveyancing Act, 1874, the positive prescription (40 years) is
reduced to 20 years. But this change will not be effectual until 1st January
1879.
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CHAPTER XIII.
OF DILIGENCE.

1. Arrestment.—The diligence of arrestment is used for the
purpose of attaching moveables or money belonging to a debtor
in the hands of a third person, or debts due to him. The effect
of the arrestment is to prohibit the person in whose hands it is
used, from paying or delivering the money or moveables to the
person against whom the diligence is directed, until the debt be
satisfied or paid. The party at whose instance the diligence pro-
ceeds, is called the arrester ; the person in whose hands it is used,
is called the arrestee ; and the person to whom the fund arrested -
belongs, is termed the common debtor.

Arrestment is of two kinds—arrestment in security, and arrest-
ment in execution.

Arrestment in security.—The diligence is so termed where the
arrester’s debt is illiquid, and for constituting which there is an
action in dependence, or where the debt is not yet due. The
warrant to arrest in security may be either in the summons or in -
letters of arrestment, orin a precept from an inferior Court. The
terms of the warrant are, that the fund shall “ remain under sure
fence and arrestment until sufficient. caution be found that the
same shall be made forthcoming to the complainer, as accords of
law.” Where the arrestment is used on a summons, it must be
executed within twenty days of the date of the arrestment, and
brought into Court within twenty days of compearance, or on the
first sederunt day after, if in vacation ; otherwise the arrestment
will fall. On the debt being constituted by decree of the Court,
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the arrester will then be in a position to bring an action of
forthcoming against the arrestee.

Arrestment in ewecution proceeds upon a warrant on a decree of
the Court against the common debtor; or on letters of horning ;
or upon an extract of a liquid document of debt, such as a bond
or bill, recorded for execution in the Books of Council and
Session, or of an inferior Court. The fund remainsarrested “aye
and until the complainer shall be fully satisfied and paid.”

The Court of Session will loose an arrestment on caution being
found that the funds will be made forthcoming to the arrester ;
and where a larger sum is arrested than what is due to the
arrester, the Court will restrict the diligence. If the arrestment
is used oppressively and improperly, the Court will recall it on
cause shown ; and the party using it may be subjected in damages.
The mention of a specific sum in the schedule of arrestment, with
the words ““less or more,” does not constitute a limitation. So
an arrestment “ for £50 less or more ” was held to cover the whole
expenses of the action, which brought the claim much beyond
£50—Ritchie ». Maclachlan, 27th May 1870.

Forthcoming.—The forthcoming is an action raised by the
arrester against the arrestee and the common debtor, for the pur-
pose of ascertaining the amount of property in the hands of the
arrestee, and of making it available for payment of the arrester’s
claim. The arrestee has no interest in the justice or accuracy of
the claim of the arrester. It is the business of the common
debtor to look after this, and for this purpose he is made a party
to the action. The arrestee, if he has any property in his posses-
sion belonging to the common debtor, is bound to give up a cor-
rect statement of it ; and if he does not do so, all the channels of
evidence will be open to the arrester to prove the amount of pro-
perty held by the arrestee. The only defences competent to the
arrestee are, that he has no funds; or that he has a lien over
them ; or that the arrestment is informal. It is important for
arrestees to keep in view, that if the arrestment is informal, pay-
ment under a decree of forthcoming will not save them from a
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demand at the instance of the original creditor; and in such a
case they may have to pay a second time. If the fund arrested
be a debt, decree of forthcoming will go out for the amount
thereof, or for so much of it as will pay the arrester’s claim. If
the property arrested be goods, the arrestee will be ordained to
deliver them up for sale, as in & poinding, the proceeds to be paid
to the arrester.

Effect of Arrestment.—The general rule is, that the debtor's
property in the possession of the arrestee at the date of the
arrestment is attached ; but funds or goods coming into the
possession of the arrestee, after the arrestment has been wused,
will not be attached. For example, if an arrestment is used in
the hands of a banker against a customer who has no funds at
his credit at the time, but who pays in money the day after, such
"money would not be attached by the arrestment. In the case of
rents or interests payable half-yearly, an arrestment used on the
term-day will only attach what is due for the previous half-year,
and will not attach the half-year’s payment to become due at the
subsequent term. An arrestment used betwixt terms will attach
the current half-year’s rent or interest.

Alimentary funds, pensions, and judges’ salaries, are not arrest-
able; nor are workmen's wages, except in so far as they exceed
20s. a week. An exemption to this holds in the case of arrest-
ments used on decrees for alimentary allowances, and for rates
and taxes imposed by law.

Arrestments are preferable according to the date at which they
are used.

Prescription of Arrestment.—By the Personal Diligence Act,
arrestments in execution prescribe in three years from their
dates ; and arrestments used on the dependence of an action pre-
scribe in three years from the date of the debt being constituted

by decree.

2. Poinding.—By the diligence of poinding, a debtor’s morve-
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ables may be attached for payment of his debts. Under the Per-
sonal Diligence Act all decrees of the Court, and extracts of
liquid documents of debt recorded for execution, contain a war-
rant to charge for payment under the pain of poinding and im-
prisonment ; and on expiry of the days of charge, the debtor’s
moveable effects may, under the decree, be poinded for payment
of the principal sum and interest, and for so much as will cover
the expense of the diligence. Goods in which the debtor has
only a joint interest, or in which he is life-rented, cannot be
poinded. Nor can plough goods and implements of husbandry
be poinded during the season of labouring.

The form of procedure is as follows :—A messenger-at-arms,
accompanied by two persons to act as valuators, and who may
also act as witnesses to the poinding, proceeds to the place where
the debtor’s effects are situated, and, after reading the warrant,
and crying three oyesses, makes a schedule of the goods poinded,
and of the value put upon each article by the valuators, to whom
the messenger administers an oath. The poinded goods are then
offered back to the debtor at the values put upon them, and if
he, or any one in his name, tenders the value, the poinding must
be stopped. The poinded effects are left on the ground, and a
schedule is delivered to the possessor specifying the articles, the
value, and the name of the poinder. The officer must then,
within eight days, report the execution of the poinding to the
Sheriff, in due form ; and, upon this being done, the Sheriff grants
warrant of sale by public roup, to take place at the sight of a
judge, not sooner than eight, and not later than twenty days after
publication of the notice of sale. Six days’ notice of the sale
must be given, by serving a copy of the warrant upon the debtor
or other possessor of the goods. The upset price must not be less
than the appraised value ; and, if no offerer appears, the judge of
the roup delivers to the poinder as much of the goods poinded as
will, at the value put on them, pay the debt and expenses. If
the goods are sold, the judge must report the sale to the Sheriff
within eight days, and lodge with the clerk the roup-roll
and an account of the proceeds and expenses. The Sheriff
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then orders the poinder's debt to be paid out of the pro-
ceeds.

Any other creditor in possession of a warrant to poind may
have his diligence conjoined with that of the poinding creditor,
by producing the warrant to the messenger before the poinding
is completed, so as to participate in the fund made available under
the diligence.

‘Where a creditor finds that another has got the start of him in
carrying through a poinding of a debtor’s effects, the preference
may be cut down in one of two ways. (1) By rendering the
debtor notour bankrupt, in terms of the Bankruptey (Scotland)
Act 1856. The 12th section enacts that all “ arrestments and
poindings which shall have been used within sixty days prior to
the constitution of notour banbruptey, or within four months
thereafter, shall be ranked par: passu as if they had all been used
of the same date.” This section also declares, that a poinding
creditor who has carried through a sale, and an arresting creditor
who has obtained a decree of forthcoming, shall be liable to an
action at the instance of any other creditor producing liquid
grounds of debt or deeree of payment within the sixty days, for a
proportion of the sum recovered. (2) Sequestration under the
Bankruptey Act cuts down all preferences obtained within sixty
days; and the trustee is entitled to demand from creditors who
may have obtained a preference, the funds recovered by them.

DILIGENCE AFFECTING HERITABLE RIGHTS.

1. Inhibition.—The diligence of inhibition is used to prevent
a debtor, possessed of heritages, from selling or alienating them to
the prejudice of the creditor inhibiting. It affects property ac-
quired after the diligence is executed, as well as what the debtor
is possessed of at the time.

Inhibition may proceed either upon a liquid document of debt,
or upon the dependence of a summons raised for constituting a
debt.



ADJUDICATION. 123

A Notice of Inhibition can be registered, and if followed by the
inhibition and execution thereof, duly registered, within twenty-
one days of the notice, the inhibition takes effect from the date of
the notice.

The letters of inhibition direct the messenger to charge the
debtor not to sell, alienate, nor burden his property to the
prejudice of the creditor, and to charge the lieges not to pur-
chase the debtor’s heritages, nor receive from him any deed of
alienation. The inhibition is executed against the debtor per-
sonally, or at his dwelling-place, and against the lieges at the
market-cross of the head burgh of the county where the debtor
resides. If the debtor is furth of Scotland, the writ is executed
against him at the Edictal Office within the Register House,
Edinburgh ; and against the lieges at the Market-Cross of Edin-
burgh, and Pier and Shore of Leith. The inhibition, with exe-
cutions, must be registered within forty days in the General
Register of Inhibitions, or in the Register for the county where
the lands lie.

The effect of the diligence is merely prohibitory, and gives no
active right of security. TFor this purpose the creditor must use
the diligence of adjudication.

Inhibitions prescribe in five years, but theycan be registered anew.

Sequestration of the debtor's estate under the Bankrupt Act
will cut down the inhibition.

2. Adjudication—By this diligence the debtor’s heritable
estate may be transferred to his creditor, in payment or security
of a debt constituted by decree or by a liquid obligation.

Adjudication is effected by a summons raised at the instance of
the creditor against the debtor, concluding to have his heritages
adjudged to the creditor in payment of the debt. The decree
following thereon contains a warrant for infefting the adjudger in
the property, and his title may be completed by recording it in the
Register of Sasines. :

The right acquired by the adjudger is not absolute. The
subjects may be redeemed by the debtor at any time within ten
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years, the period of the legal reversion. The adjudger’s right
becomes irredeemable upon his obtaining a decree of the Court
declaring the legal expired, or by possession upon a charter and
sasine for forty years from the expiry of the legal (¢.e. the expiry
of the period within which the subjects are redeemable).

8. Poinding the Ground.—This diligence is competent to real
or heritable creditors only. It is not competent to creditors in
possession ; or to proprietors, except to superiors for their feu-
duties.

The diligence attaches all moveables found on the ground of
the subjects over which the security extends, except those belong-
ing to strangers. Tenant’s moveables, in so far as they exceed the
current term'’s rent, are also excepted. '

The diligence is obtained by raising a summons against the
proprietor, narrating the heritable bond or other ground of debt,
and concluding that letters should be directed to messengers-at-
arms, charging them to search for and poind the defender’s
moveables, and those of the tenant to the extent of the rent for
the current term. Letters of poinding the ground are then
obtained upon the decree.

Under this diligence heritable creditors may obtain a preference
to all the moveables on the ground belonging to the debtor.
This is a very important right, and, since the passing of the
Conveyancing Act of 1874, it seems to be competent to the
creditor at any time before the confirmation of the trustee on the
debtor’s estate, to obtain the advantage of the preference by the
mere execution of the summons.*

As formerly stated, this diligence is not available to a creditor
whose security is constituted by an absolute conveyance, with
back-letter, he being ez facie proprietor of the subjects.

* Vide Mr Mowbray’s valuable ¢ Analysis of the Conveyancing Act (1874)”
for technical details on this point.
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CHAPTER X1V.

OF NOTOUR BANKRUPTCY, INSOLVENCY, AND PREFERENCES
TO CREDITORS.

I. Notour Bankruptcy.

It has always been the aim of the Courts of Law to prevent
fraudulent alienations of their property by insolvent debtors to
conjunct and confident persons, as well as to prevent unfair pre-
ferences being given to favourite creditors by debtors on the eve
of bankruptey. It was, however, no easy matter, at common law,
to detect and expose the many complicated frauds which were
found to be carried on by unprincipled bankrupts. The Parlia-
ment of Scotland, by their Act of 1621, cap. 18, interposed a
partial remedy of the evils then existing connected with
insolvency. The Legislature, on the reports of the Lords
of Session that ¢the fraude, malice, and falsehood of a
number of dyvours and bankrupts is become so frequent and
avowed, and hath already taken such progresse, to the
overthrow of many honest men’s fortunes and estates, that
it is likely to dissolve trust, commerce, and faithful dealings
amongst subjects,” passed that statute, to enable the creditors of
an insolvent to reduce gratuitous alienations of his property to
conjunct and ¢onfident persons, made while he knew himself to
- be bankrupt. This statutory remedy, however, proved to be
insufficient for checking the evils referred to, in consequence of
the Act not giving any definite description of bankruptcy, and of
its not fixing the date to which the retrospective effect of it should
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be carried. Accordingly, a farther remedy was interposed by the
Act of the Scottish Parliament, 1696, cap. 5. This Act contained
a definition of notour bankrupty, or public insolvency, and fixed
sixty days as the period to which notour bankruptcy should have
retrospective effect as regards preferences to creditors. The proofs
of notour bankruptcy were enlarged by the subsequent Bankrupt
Acts, and are now regulated by the Bankruptey (Scotland) Act,
1856.

The 7th section enacts that notour bankruptcy shall be con-
stituted by the following circumstances:—

1st, By Sequestration; or by the issuing of an adjudication of

bankruptey in England or Ireland.

2d, By Insolvency; concurring (1) with a duly executed

charge for payment; followed, where imprisonment is
competent, by imprisonment or formal and regular appre-
hension of the debtor; or by his flight or absconding from
diligence, or retreat to the Sanctuary, or forcible defending
of his person against diligence; or, where imprisonment is
incompetent or impossible, by execution of arrestment of
any of the debtor’s effects, not loosed or discharged for
fifteen days, or by execution of poinding of any of his
moveables, or by decree of adjudication of any part of his
heritable estate for payment or in security; or (2) with
sale of any effects belonging to the debtor under a poinding,
or under a sequestration for rent ; or with his retiring to
the Sanctuary for twenty-four hours; or with his making
application for the benefit of cessio bonorum.

Notour bankruptcy of a company may be constituted in any of
the foregoing ways, or by any of the partners being rendered
notour bankrupt for a company debt.

It commences from the time when its several requisites concur.
‘When once constituted, it continues, in case of a sequestration,
until the debtor is discharged ; and, in other cases, until insolv-
ency ceases ; but it may be constituted anew within such period.

Effect of Notour Bankrupety.—The 12th section of the Bank-
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rupt Act provides, that all arrestments and poindings* used
within sixty days prior to the constitution of bankruptcy or
within four months thereafter, shall rank par: passu, as if they
had all been used of the same date. But if any of the competing
arrestments be used on the dependence of an action, they “ must
be followed up without undue delay ;” which means, that the debt
must be constituted with all speed. It is also provided, that
creditors producing, in a process relative to the subject of a prior
arrestment or poinding, liquid grounds of debt, or a decree of pay-
ment, shall be entitled to rank as if they had executed an arrest-
ment or poinding. And if any arresting or poinding creditor
shall, by means of his diligence, recover payment, he shall be
accountable for the sum recovered, under deduction of expenses,
to any creditor who may have a part passu right to a ranking on
the fund ; and shall be liable to an action, at the instance of such
creditor, for a proportional part of the sum so recovered.

The provisions of the Bankrupt Act, so far as regards the effect
of notour bankruptcy, merely regulate the pari passu ranking of
arrestments and poindings, executed within sixty days of its
constitution. The Act does not deal with preferences given by
the bankrupt to creditors, or voluntary alienations of his property
to conjunct and confident persons. All questions relating to such
transactions fall to be determined according to the Acts of the
Scottish Parliament, before referred to, as interpreted by the
numerous decisions of the Court, to which they have given rise.
These transactions fall now to be considered.

II. Alienations by Insolvent Persons.

Act 1621, cap. 18.—The object of this Statute was to enable
individual creditors, or the trustee for the general body, to reduce
all conveyances or alienations of property, heritable or moveable,
made, after contracting lawful debts, by a debtor to any conjunct

* This does not include poinding of the ground.
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or confident person without any necessary cause, and without a
price paid.

It has been settled, that the process of reduction is open to any
creditor, whether his debt was contracted before or after the date
of the gratuitous alienations. If the debt was contracted subse-
quently, the onus of proving that the debtor was insolvent at the
time of the alienation is thrown upon the creditor; but if the
debt was contracted previously, the presumption is, that the
debtor was bankrupt at the time; and unless the conveyance
bear on its face that it was granted for an onerous consideration,
the onus of proving that the granter was then solvent will be
thrown upon the receiver of the deed. Actions of reduction,
under this Statute, are quite competent even though more than
sixty days may have elapsed betwixt the date of the alienation
and notour bankruptcy; this limitation being applicable only in’
the case of parties who are creditors, and who may have received
the conveyance by way of security for their debts.

The alienations struck at by the Act, comprehend the whole of
the debtor’s heritable and moveable property, including bills and
post-nuptial provisions to wives and children; but the Act does
not apply to cash payments.

The party to whom the alienation is made must be proved to
be ‘“a conjunct and confident person.” There is no precise rule
fixing what class of persons are comprehended under this expres-
sion, each case being decided according to its own circumstances.
But it may be stated generally, that the term comprehends per-
sons who are related to the debtor, or who are connected with
him in trade by partnership or otherwise, or who are employed
by him. _

It must also be proved that the deed was granted gratuitously;
that is, without an onerous consideration or price paid. If the
grantee in the deed be a creditor of the granter, even for a less sum
than the value of the subject conveyed, the Act would not apply to
the transaction. - Nor would it apply to a deed executed by the
granter, in fulfilment of a previous obligation. The mode of proof
is not limited, as might seem from the words of the Act, to the
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“writ or oath of the party receiver,” but all the channels of
evidence are open to the challenger.

II1. Preferences to Creditors folling within the Act 1696,
cap. 5.

The object of this Act is to reduce all preferences given to par-
ticular creditors within sixty days of notour bankruptcy. The
Act declares to “ be null and void” all * voluntary dispositions,
assignations, or other deeds which shall be found to be made and
granted, directly or indirectly,” by a bankrupt,  either at or after
his becoming bankrupt, or in the space of sixty days before, in
favour of his creditor, either for his satisfaction or farther security,
in preference to other creditors.

Much litigation has occurred as to what classes of transactions
fall within the scope of the Act; and such of these as are of prac-
tical importance it will be proper to go over in detail It may,
however, be stated generally, that if a debtor, within sixty days
of bankruptey, transfers to his creditor any of his property,
heritable or moveable, in security of an old debt, or of a debt
previously contracted, such security will be held to be & preference,
and reducible under the Act. In reckoning the sixty days, the
day of the alienation is counted the first; and, if the bank-
ruptcy does not take place till after the expiry of the sixtieth day,
the security is not reducible. The Act does not apply to secu-
rities granted within sixty days of the bankruptcy for a bona fide
advance made at the time.

Payments in Money.—The Act does not apply to payments in
cash, or by a draft-on a banker, made or given to a creditor in
the ordinary course of business. Payments in advance, of a debt
not due at the time, have been held out of the ordinary course of
business, and reducible under the Act.

Bills.—It has been decided that bills, indorsed by a debtar o
1
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his creditor within sixty days of bankruptcy, in security of a
prior debt, fall within the operation of the Act. But a distinction
has been made between bills indorsed by a debtor to a creditor,
avowedly to provide for a debt previously incurred, and bills
indorsed by a mercantile man to his banker or money agent, in
the usual course of trade. In the old case of Sir William Forbes
and Co., 1st March 1791, the Act was found inapplicable to a
series of bill transactions on a& running account occurring within
sixty days of bankruptcy; and the principles of this decision
were followed in two subsequent cases—the one having reference
to an account between an insurance company and its agents, and
the other to an account between underwriters and an insurance
broker.

+The question again came up with referencé to banking trans-
sactions in the case of Blincow’s Trustee v. Allan and Co., 3d
December 1828, and 22d January 1831 ; affirmed on appeal, 28th
August 1833, when the principle was approved, that bills and
drafts indorsed to a banker in the usual course of business did
not fall within the scope of the Act. It was observed by Lord
Newton, Ordinary, that ‘ had the defenders not been the bank-
rupt’s ordinary bankers, with whom he was n use to discount
/bills, there would have been little doubt that the transaction,
although in the form of a discounting of the bills, and an appli-
cation of the proceeds by the order of the bankrupt to the pay-
ment of his debt, would have been reducible, as falling under the
spirit of the Act, It is said, however, by the defenders, that
being his ordinary bankers, they discounted the bills in question
in the course of trade, and only applied the balance which stood
in his favour on their running account to the payment of the
instalment of the bond, in consequence of his order to that
effect.”” Lord Balgray remarked, “ A banker is entitled, in the
ordinary course of business, to discount a bill, either by means
of cash, or giving credit to the last hour previous to a person’s
avowed bankruptcy, provided it is done fairly and without
reference to any unlawful object. So far, therefore, as relates
to the discounting of the bills in question, and placing the pro-
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ceeds to the credit of the bankrupt, it is clear that no objections
can be made.” _

The above case, it will be observed, refers to bills discounted,
the proceeds of which were placed to the credit of the bankrupt.
But the same principles would regulate any question of preference
in regard to bills indorsed to a banker in the usual course of
business, to lie over till maturity, and the proceeds then to be
placed to the customer’s credit. In the case of Sir Wm. Forbes,
before referred to, paper of this description was held not to be
struck at by the Act. If, however, the bills are indorsed, not in
the usual course of business, but for the express purpose of afford-
ing a specific security for a prior debt, such a transaction would
come within the Act. It is always a question of fact, and for a
jury to determine, whether or not bills are indorsed in the usual
course of business.

Transfer of Moveables.—A deposit, or transfer of merchandise,
or other moveable property, in security of a prior debt, falls under
the scope of the Act. In the case of White v. Briggs, 8th June
1843, an example will be found of the reduction of an indorsation
of a bill of lading for certain goods, and relative draft, transferred
by the debtor to the creditor within sixty days of bankruptecy.

.

Covert Sales,—There is nothing in the Act to prevent bona
fide trading with a debtor up to the time of his legal bankruptey ;
and the debtor may grant valid securities over his estate for cash
presently advanced to him. But a sale, designedly made by a
debtor to his creditor, for the purpose of enabling the latter to
plead compensation of the price with his debt, or extinguishing
so much of it, is reducible as a preference. In order, however,
to reduce a sale of this kind, it is necessary to prove collusion,
and an intention on the part of the debtor to create a preference
in favour of the creditor. But if there be a running account
between the parties, and if the sale is made in the ordinary course
of business, without any intention to create a preference, the
transaction would not come within the Act.
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In reductions under this Act, it is not necessary to prove that
the creditor was in the knowledge of the debtor’s bankruptey, or
that he was guilty of fraud in accepting the security. It is
sufficient if it can be proved that the debtor intended to favour
the creditor, and give him a preference over other creditors.

IV. Transactions begun before, but completed within sixty
days of Bankruptcy.

Numerous questions have arisen as to transactions begun before,
but not completed, till the sixty days had begun to run. Such
questions depend very much upon the circumstances of the
particular case ; but cerfain rules, of general application, have
been fixed in regard to such transactions.

1. A security for a prior debt, grented previous to the com-
mencement of the sixty days, but not completed by registration,
intimation, or possession, as the case may be, till they had begun
to run, is struck at by the Act.

2. The statute does not apply to deeds of security for a present
advance, granted before the sixty days, although the deed should
be registered or intimated within the sixty days.

3. Neither does it apply to acts done within sixty days of
bankruptey, in specific implement of a previous onerous contract ;
- nor to securities granted within the sixty days, provided it was
expressly stipulated, at the time when the debt was contracted,
that the particular security so granted should be given by the
debtor to the creditor as the counterpart of the transaction.
" This rule may be illustrated by a notice of cases decided by the
Court :—
Bank of Scotland v. Stewart and Ross, 7th February 1811,
F.C.—In this case an agent of the bank advanced money on
heritable security ; and, at the time of making the advance, the
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titles were delivered to him that the security might be completed.
Some delay took place in making up the title, which brought the
seourity within sixty days of bankruptey ; but the Court held the
incidental delay not to be fatal to the security. ,

In the case of Anderson v. Walker’s Trustee, 15th July 1842,
Smith granted an heritable bond to Walker, as for a loan of
£1300. Smith was sequestrated thirteen days after the date of
the bond. It was proved that the advance was made by Walker,
who was a bank agent, previous to the date of the bond, on an
overdrawn current-account, but that it was expressly stipulated
and agreed upon at the time, as a counterpart of the transaction,
that Smith should give an heritable security for whatever sums
‘Walker should advance. It was held that the security did not
come within the Act. The Lord Justice-Clerk remarked, that
‘““ever since the celebrated case in which Lord President Blair
delivered his opinion [the above case of Bank of Scotland w.
Stewart], it has been held, that if the money was advanced on a
stipulation for a certain definite security, that security will be
good, though only completed subsequently and within sixty days
of bankruptey, if the stipulation be proved in any way.”

The same principle was again affirmed in the recent case of
Taylor v. Farrie, 8th March 1855. Fergus, sixty-one days before
bankruptey, sold to Farrie his stock-in-trade, &c., and received
payment of the price. Possession was taken by Farrie three
days afterwards. In an action of reduction, the Court, on the
ground that there was no fraud, and that the acts done within
sixty days of bankruptey were not voluntary but only in specific
. implement of a previous contract, held that the transaction was
not reducible.

4. If a transaction be entered into on a promise or obligation
to grant a security at a future time, such security is reducible if
completed within the sixty days.

This point came up before the Court, in the case of Moncrieff
v. Hay, 16th December 1851, Here the Union Bank advanced
to Tod & Hill £3000, upon their promissory-note, WA Yos
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deposit of certain securities, accompanied by a letter, binding the
parties, “at any time when required,” to grant a conveyance of
the securities. Six days before bankruptcy a conveyance was
granted to the bank. The assignation was reduced ; on the
ground that the letter of obligation did not import a present
security, but was a mere promise to give security at a future
time. The reduction of such a security, however, would not
destroy any right of lien which the bank had over the securities
deposited with them.

In Stiven v. Scott and Simson,to which we have already referred,
it was held that, where a firm of merchants obtained the signature
of another firm to a series of accommodation bills, and gave the
acceptors invoices of sales of goods retained in the drawer’s pos-
session, and partly delivered within sixty days of bankruptey, such

" delivery was reducible under the Act 1696, and the goods belonged
to the bankrupt estate. And in Gourlay v. Hodge, 2d June 1875,
delivery of goods undenthe following document was reduced, such
delivery having taken place within sixty days of bankruptey:—

“We have this day received from you £500; and we hereby -
promise to give you, within one month from this date, delivery
orders on stores in Glasgow for wheat, oats, beans, or Indian corn,
to the full value of £500.”

In this case the delivery took place within the specified month.

These two decisions contain the latest and most authoritative
expositions of the present state of the law on this difficult subject,
and may be referred to for the particulars of all the leading cases
bearing on the point. They are also very satisfactory in this respect,
that, in spite of local customs to the contrary, they establish the doc-
trine that, in Scotland, security over moveables in the debtor’s pos-
session cannot be constituted even in the shape of ostensible sales.

It is no illegality in a creditor, even within sixty days of his
debtor’s bankruptcy, to take a guarantee for his debt from a third
party; and it does not make the transaction illegal that this
third party happens to be a debtor to the bankrupt—M‘Kerdy
v. Wilson, 218t December 1871.
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CHAPTER XV.
SEQUESTRATION UNDER THE BANKRUPT ACT.

It is proposed in this chapter to advert to the law of bankruptey
so far only as it may have a practical bearing on the object of
this work.

Sequestration is a judicial process, by which the effects of a bank-
rupt may be realised and equitably distributed among his creditors.
The process may be issued either in the Supreme or Sheriff Court.

In Scotland, the realisation and distribution of the bankrupt’s
estate is accomplished through a trustee, elected by the general
body of creditors, in whom the estates of the bankrupt, both heri-
table and moveable, become vested. The trustee is advised and
asgisted in his duties by three commissioners, also elected by the
creditors from their own number. The trustee has the sole charge
and control of the estate, and has a discretionary power as to the
time and manner of realising it. He likewise judges of the claims
of creditors, and admits, modifies, or rejects them, as he may see
cause; the creditors having, however, a right of appeal to the
Courts of Law against his judgment.

The Bankrupt Law of Scotland is now regulated by the Bank-
ruptey (Scotland) Act, 1856; the Bankruptcy and Real Securities
(Scotland) Act, 1857 ; the Bankruptey (Scotland) Amendment
Act, 1860; and the Act 38 and 39 Vict. cap. 26, 29th Juge 1875.

Under these Acts, sequestration may be awarded of the estates
of any living debtor who is subject to the jurisdiction ‘of the
Supreme Courts of Scotland, whether engaged in mercantile busi-
ness or not. The application for sequestration may be made by
the debtor himself, with concurrence of a creditor whose debt
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amounts to not less than £50; or of any two creditors whose debts
together amount to not less than £70; or of any three or more
creditors whose debts together amount to not less than £100.

The estates of a debtor may be sequestrated without his con-
currence, on a petition being presented by one or more creditors,
qualified as above mentioned, provided that the debtor is notour
bankrupt, that the petition be presented within four months of
the date of notour bankruptcy, and that the debtor has resided
or had a dwelling-house or place of business in Scotland w1th1n a
year before the date of presenting the petition.

The estates of a company may, in like manner, be sequestrated
either with or without their concurrence.

Sequestration of the estates of a debtor deceased is also com-
petent, provided that, at the time of his death, he was subject to
the jurisdiction of the Supreme Courts. The petition may be
presented by a mandatory of the creditor, duly authorised to apply
for sequestration, or by a creditor or creditors qualified as above.
The petition may be presented at any time, but sequestration cannot
be awarded until the lapse of six months from the debtor’s decease,
unless he was notour bankrupt at the time of his death, or unless
his representatives concur in the application, or renounce the suc-
cession, in which cases sequestration is immediately awarded.

Previous to the passing of the Bankruptcy and Real Securities
(Scotland) Act, 1857, sequestration of the estates of deceased
debtors could be awarded only by the Supreme Court; but it is
now competent for the Sheriff of any county to award sequestra-
tion of the estates of a debtor, provided he has resided or carried
on business in the county for the space of a year preceding the
date of the petition.

In the interlocutor awarding sequestration, the Judge appoints
a meeting of creditors to be held on a specified day, in a specified
place, for the purpose of electing a trustee and commissioner, of
which meeting notice is given in the “ Edinburgh Gazette.”

Of Claims for Voting.—The validity of a creditor’s vote in the
election of a trustee or in any question relating to the administra-
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tion of the estate, depends upon his claim being prepared in terms
of the Statute. Though the general principles by which the votes
of creditors are regulated are by no means hard to understand,
yet more litigation has arisen from the lodging of defectively
prepared claims than from any other source.*

The right of voting is limited by the Statute to the actual
amount of the creditor’s interest in the estate. It is only, however,
in cases where the creditor holds security over the estate of the
bankrupt, or where he holds other obligants who are liable in
relief to the bankrupt, that there is any peculiarity in the claim.
If the bankrapt is the sole obligant for the debt, or if he is the
real debtor, and the creditor holds no security, there is no pecu-
liarity in the claim for voting.

The first matter calling for notice is the form of the oath.

The 22d section of the Act contains general directions as to tha
oath to be taken by creditors resident within the kingdom, which
are applicable to the cases of voting and ranking, as well as of the
concurring creditors,

It provides that the oath by a creditor “shall be taken by him
before a Judge Ordinary, Magistrate, or Justice of the Peace, to
the verity of the debt claimed by him; and he shall in such oath
state what other persons, if any, are, besides the bankrupt liable
for the debt, or any part thereof, and specify any securities which
he holds over the estate of the bankrupt, or of other obligants;
and depone that he holds no other obligants or securities than
those specified; and where he holds no other person than the
bankrupt so bound, and no security, he shall depone to that
effect.” :

Where the creditor is a corporation, the oath may be taken by
a secretary, manager, cashier, clerk, or other principal officer of
such corporation, altough not a member thereof; or, in case of

* The Legislature has made the forms so simple that even a child might
complete them, mevertheless creditors seem determined to blunder their
affidavits as if it were to encourage objections and competitions. Per
Sheriff Barclay, LL.D. in Bell's sequestration, 18th August 1873.
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other companies, such as a bank not incorporated, an oath by a
partner is sufficient; and where any creditor is under age, or
incapable, an oath of credulity by his authorised agent, factor,
guardian, or manager, is sufficient—section 25.

To entitle a creditor to vote, he must produce, with his oath,
the vouchers necessary to prove the debt. The sum due to a bank
on a bond of credit is sufficiently vouched by production of the
bond, and an account signed or certified as there provided. But
for overdrafts, a detailed account must be produced, along with the
relative cheques. An open account should in no case start with
a balance due on a previous account, unless it can be vouched by
a docquet. In Low v». Baxter, 10th July 1851, a vote on that
account beginning “By balance in bank on current deposit,
£4,9s. 10d.,” was rejected, no voucher of the balance having been
produced.

The creditor is entitled to vote and rank for the accumulated
amount of principal and interest to the date of the sequestration,
but not for interest accruing thereafter. If the debt is not pay-
able till after the date of sequestration, the creditor is bound to
deduct interest from that date to the date of payment, and if his
claim is, by the usage of trade applicable to it, liable to deduction
of any discount, beyond legal interest, he is bound to deduct such
discount. It is not necessary to specify separately in the oath or
claim, the principal and interest, it being sufficient at once to
state the amount of the debt—section 52. Sums received by the
creditor after the date of sequestration, from co-obligants, do not
fall to be deducted from the claim, though they must be stated
in the affidavit, for the information of the trustee.

If the claim depends on a contingency, or is for an annuity,
the creditor may apply to the Sheriff, if the trustee has not been
elected, or if elected, to the trustee to put a value on such claim ;
and, on such value being fixed, the creditor is entitled to vote
and draw dividends in respect of such value, and no more. If
the creditor is dissatisfied with the valuation, he may appeal to
the Courts of Law—sections 53 and 54.

If the claim of a creditor is not framed in terms of the Act, the
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trustee is directed, by the 51st section, to call upon him to rectify
it, and to point out wherein it is defective; and unless the altera-
tion is made, the claim is to be disallowed or rejected. This pro-
vision was introduced with the view of putting a stop to litigation
on points of form. The affidavit requires to be prepared with the
strictest accuracy. Votes have been rejected because of erasures
in the sum, and the want of the signature of the Justice to a
State of Debt prefixed to the affidavit.

When a creditor has an obligant bound to him along with the
bankrupt for the debt, such obligant is not freed from his liability
because of any vote given, or dividend drawn by the creditor, or
of his assenting to the discharge of the bankrupt—section 56.
This renders it unnecessary for creditors to obtain the written
consent of co-obligants to their acting in the sequestration as they
may judge best.

The 57th section exempts creditors who have lodged claims
from all liability for expenses incurred by the trustee, even though
the estate should not be sufficient to reimburse him.

The following are the sections of the Act embodying the special
rules a8 to voting:—

Section 59.—“If a creditor holds a security for his debt over
any part of the estate of the bankrupt, he shall, before voting,
make an oath, in which he shall put a specified value on such
security, and deduct such value from his debt, and specify the
balance; and if the estate over which the security extends be
sold, he shall specify in his oath the free proceeds which he has
received, or shall be entitled to receive therefrom, and specify the
balance due after deduction thereof ; and he shall be entitled, in
any case, to vote in respect of the balance, and no more, without
prejudice to the amount of his debt in other respects; and in
questions as to the disposal or management of the estate, subject
to his security, he shall be entitled to vote as a creditor for the
full amount of his debt, without making any such deduction.”

Section 60.—“ When a creditox has an obligant bound with,
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but liable in relief to, the bankrupt, or holds any security from
an obligant liable in relief to the bankrupt, or any security from
which the bankrupt has a right of relief, such creditor shall,
before voting, make an oath in which he shall put a specified
value on the obligation of such obligant, and on such security to
the extent to which the bankrupt is entitled to relief, and he
shall deduct such value from his debt, and specify the balance;
and he shall be entitled to ‘vote in respect of such balance, and
no more, without prejudice to the amount of his debt in other
respects.”

Section 61.—¢ A creditor on the estate of a company shall not
be bound, for the purpose of voting on the company’s estate, to
deduct from his claim the value which he may be entitled to
draw from the estates of the partners; but if he claims on the
estate of a partner, he shall, before voting, in his oath put a
specified value on his claim against the estate of the company,
and also against the other partners thereof, in so far as they are
liable to relieve such partner, and deduct such value from his
debt, and specify the balance; and he shall be entitled to vote
asa creditor for the said balance, and no more, without prejudice
to the amount of his debt in other respects.”

A few observations may be given in explanation of these
sections.

The first point to be noticed is the case of a creditor who holds
security for his debt. Although the creditor, in his affidavit,
requires to specify all securities held by him, it is only securities
over the estate of the bankrupt that fall to be deducted from his
debt, whether in ranking or voting. For example, if the bank-
rupt conveyed to the creditor a house, or a life policy, or indorsed
bills in security of his debt, the value of such security requires to
be deducted in voting or ranking upon his estate: but if the same
or a similar security was given to the creditor, not by the bank-
rupt but by a surety or co-obligant, it does not require to be valued
and deducted, as it forms no part of the estate of the bankrupt.
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All that is required in such a case is, that the security be specified
in the affidavit, for the information of the trustee.

The next case is that of a creditor holding an obligant bound
for the debt who is liable in relief to the bankrupt. 1In this case,
the creditor’s right of voting is limited to his true interest in the
estate. For example, if the drawer of a bill becomes bankrupt,
the holder must, before voting on his estate, value the obligation
of the acceptor, who is the true debtor, and liable to relieve the
drawer. If the acceptor be quite good for the bill, it is evident
that the holder has no interest in the management of the drawer’s
estate; and in such case he would have no vote. If, however,
the acceptor is insolvent or unable to pay the bill, the holder, on
deducting the value of his obligation, would have a vote for the
balance.

Another case will suffice to illustrate this rule. If a surety for
a cash-account becomes bankrupt, the bank will have no vote on
the surety’s estate, unless the principal obligant, for whose benefit
the credit was granted, is insolvent or unable to pay it. The
principal being bound to relieve the surety, the bank must value
his obligation ; and, if the principal is well able to pay the debt,
the bank could not with safety value it at a less sum than its true
amount, in which case they would have no interest in the admin-
istration of the surety’s estate. This rule, however, is applicable
only to the case of voting, and does not apply, as we shall after-
wards see, to a claim for ranking. In the case of Gordon .
M‘Gubbin, 20th May 1851, it was held that a creditor could not
vote on the estate of the drawer of bills current at the date of the
sequestration; on the ground that they might be paid by the
acceptor at maturity. If, however, the acceptor is bankrupt or
insolvent, and the creditor depones to that effect, the vote would
be sustained.

Claim on a Company Estate and Partners.—On the seques-
tration of a firm, the funds and property of the company and
individual partners become separate and distinct estates, and the
claims of creditors are dealt with according as they wey fowm
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debts against the company or against the individual partmers.
The private creditors of a partner of a firm have no right to vote
or rank on the company estate, but the creditors of the company
have a right to vote and rank, not only on the company’s estate,
but on the partners’ estates as well. The creditor of a firm may
vote on the company estate without deducting the value of his
claim against the partners, but if he claims to vote on the estate
of a partner, he must deduct from the amount of his debt the
value of his claim against the company estate and the other indi-
vidual partners, so far as liable in relief. Thus, if a creditor has
a debt, say of £500, against a company consisting of two partners,
and wishes to vote on the estate of the partners, his voting claims
would be made up as follows.

His vote on the company estate would be for the full amount
of his debt. But the company estate being liable in total relief
to the individual partners, and the one partner being liable in
relief to the other to the extent of one-half of the balance, after
deducting the value of the claim against the company, the vote on
the estates of the individual partners, supposing the company’s
estate to yield bs. in the pound, and the estates of the partners to
yield 1s. each, would stand thus:—

Amount of debt, . . . . £500 0 0
Value of claim against company, . . . 125 0 0
£376 0 0

'Value of claim against copartner in so far as he is
liable in relief (being one-half of above balance
at 1s. per pound), . . . . 9 7 6

Voting claim on each of the individual partner’s
estate, . . . . . £36512 6

If a partner of a company conveys his private property to a
creditor in security of a company debt, the creditor is not bound
to deduct the value of such security in voting or ranking on the
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company eslate. But in voting or ranking on the estate of that
partner, the security falls to be deducted in the claim.

In order to prevent securities and collateral obligations from
being undervalued, the 62d section of the Act provides that the
trustee, with consent of the commissioners within two months
after the claim has been made use of in voting, or the majority
of creditors at any meeting assembled, during such meeting, may
require any creditor holding a security for his debt to assign it to
the trustee at the expense of the estate, on payment of the specified
value, with 20 per cent in addition to such value. The payment
of 20 per cent., in addition to the value put on the security, holds
only in the case of voting. Ina claim for ranking, the trustee may
require a conveyance to the security, on payment of the value put
on it on the creditor's oath. It is competent to the creditor,
however, at any time before he has been called on to convey his
security to the trustee, to withdraw his claim, and correct his
valuation by a new oath.

Meetings of Creditors.—A majority in value of the creditors
present at any meeting decide on all questions brought before it,
except in special cases, the most important of which are as fol-
lows:—The renewal of the bankrupt's personal protection—the
removal or resignation of the trustee—the bank in which the
money of the estate is to be deposited—and the direction of
criminal proceedings against the bankrupt—all require a majority
both in number and value of the creditors present. A resolution
to wind up under a deed of arrangement, requires a majority in
number and four-fifths in value. The entertaining of an offer of
composition at the meeting for election of a trustee, and the
acceptance of such offer, requires a majority in number and nine-
tenths in value of the creditors assembled. The entertaining of
an offer of composition made at the statutory meeting held after
the bankrupt’s examination, and the acceptance of such offer,
requires a majority in number and fourfifths in value of the
creditors present. The acceptance of any renewed offer requires
a majority in number and nine-tenths in value of all the creditors
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who have produced oaths; and such meeting cannot be called by
the trustee unless the offer has previously been entertained in
writing by a like majority of the creditors.

Special Rules as to Ranking for Payment of Dividends.

Section 65.—“To entitle any creditor, who holds a security
over any part of the estate of the bankrupt, to be ranked in order
to draw a dividend, he shall, on oath, put a specified value on
such security, and deduet such value from his debt, and specify
the balance; and the trustee, with consent of the commissioners,
shall be entitled to a conveyance or assignation of such security,
at the expense of the estate, on payment of the value so specified
out of the first of the common fand, or to reserve to such creditor
the full benefit of such security; and, in either case, the creditor
shall be ranked for and receive a dividend on the said balance,
and no more, without prejudice to the amount of his debt in
other respects. The creditors should see that the trustee, in his
deliverance, either demands a conveyance or assignation of the
security, or reserves its full benefit to the creditor; for, if the
security was, for example, a policy on the bankrupt’s life, his
death might raise some nice questions if the trustee’s deliverance
was not distinet.” '

Section 66.—*“When a creditor claims on the estate of the
partner of a company, in respect of a debt due by such company,
the trustee on the estate of such partner shall, before ranking such
creditor, put a valuation on the estate of the company, and deduct
from the claim of such creditor such estimated value, and rank
and pay to him a dividend only on the balance.”

It will be noticed that, in a claim of ranking for a dividend, a
creditor holding a security over the estate of the bankrupt requires
to deduct the value of it from his debt, and to specify the balance,
on which alone he is entitled to receive a dividend. If is im-
portant to obeerve that the trustee is emtitled to demand an
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assignation of the security, on payment of the sum specified as
the value, without the additional 20 per cent., as in the case of
voting. No time is specified within which the trustee is entitled
to require an assignation; but if undue delay is allowed to take
place, he would be held to have acquiesced in the creditor retain-
ing the security.

Sometimes it has been found difficult to determine whether the
security held is over the estate of the bankrupt, and requires to
be deducted from the debt in ranking. Much of the difficulty
will be removed by the application of this simple test, viz.:—Does
the property held in security belong tq, and was it conveyed to
the creditor by, the bankrupt? If it belonged to or was conveyed
by the bankrupt, then there is no doubt it is a security over his
estate, and, as such, falls to be valued and deducted. . If, on the
other hand, the security belonged to and was conveyed to the
creditor by a co-obligant, it does not require to be deducted, but
merely stated in the affidavit for the information of the trustee.

In the case of a company, consisting of two or more partners,
one of whom conveys to a creditor his private property in security
of a compuny debt, the value of such security does not require to
be deducted in ranking on the company estate, but falls to be
deducted from the claim on the estate of the individual partner
who conveyed it. '

It will be remembered that, in a voting claim, the creditor is
bound to deduct the value of the obligations of parties liable in
relief to the bankrupt, but this rule does not hold in the case of
ranking. Though such obligations, as well as securities held from
co-obligants, require to be specified in the claim, for the informa-
tion of the trustee, they do not require to be deducted from the
debt. The creditor is entitled to be ranked on the estates of all
co-obligants for the full amount of his debt, and to draw dividends
until he is paid 20s. in the pound. Under this rule, a bank is
entitled to rank on the estate of all the granters of a bond of
credit for the sum due upon it; to the effect of getting full pay-
ment. And so in the case of a bill, they are entitled to rank on
the states of the drawer, acceptor, and indorser, for the full

b S
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amount due on the bill at the dates of sequestration of the respec-
tive co-obligants. The statute makes an exception to this rule
in the case of a claim against the partners of a company. The
company being bound to relieve its partners from company debts,
the trustee is directed, in adjusting the ranking against the
partners, to deduct from the clains on their estate the value of
the claim against the company; or in other words, to deduct from
the claim against the partner the amount of the dividend which
the company estate yields on the particular debt.

It sometimes happens that, in claims by banks upon seques-
trated estates which include a number of bills, they draw more
than 20s. in the pound on some of them, by ranking on the
estates of all the obligants. In such a case, the bank is not en-
titled to apply the surplus arising on the overpaid bills towards
payment of any deficiency on other bills in their claim. Each
bill stands on its own footing, and where more than 20s. is re-
covered on it, the surplus must be handed over to the party legally
entitled to it,—Patten ». The Royal Bank, 28th March 1853.

The same debt cannot be ranked twice by separate creditors on
a bankrupt estate. This would be what is called a double rank-
ing, a rule which is carefully ignored by the bankrupt law. One
or two examples will serve to illustrate the effect of a double
ranking. Suppose a bank, under a bond of credit, ranks upon
the estate of the principal for the sum due under it, and draws a
dividend, and thereafter recovers the balance from a surety, the
surety, in this case, is excluded from a ranking on the bankrupt
estate, because a dividend has already been drawn in respect of
the debt. And so in the case of a bill. If the holder once
ranks it, and draws a dividend from the acceptor’s estate, the
drawer, or any indorser who may afterwards have to pay the
balance, has no right to a ranking.

Cross bills—that is, bills granted for mutual accommodation—
are good considerations for each other; but so long as they re-
main undiscounted, they extinguish one another. If the bills
are discounted, and both parties become bankrupt, the holders
are entitled to rank on the respective estates ; and though one



RULES AS TO RANKING FOR PAYMENT OF DIVIDENDS. 147

estate should pay a larger dividend than the other, no claim can
be made for the difference by the one estate against the other. If
one of the parties has discounted his bill, and becomes bankrupt,
and the other, remaining solvent, has to pay both bills, he can
only rank on the one accepted by the bankrupt, and cannot rank
on the other accepted by himself for the bankrupt's accommoda-
tion.

No department of the bankrupt law has been less satisfactorily
adjusted than that relating to the ranking of cross bills. It has
been found impossible to lay down any general rules which will
meet the complications arising out of bill transactions, partly
onerous and partly accommodation, more particularly where four
or five estates are all mixed up with the transactions; and, un-
fortunately, the decisions of the Court are often inconsistent with
one another. Every case that occurs presents some features
different from its predecessor ; and it has been found a matter of so
great difficulty, that writers have abstained from laying down
many distinet principles on the subject, save the two or three
given above, and which are received as axioms in Scottish law.

Of Company Estatos.—Where two or more persons carry on
separate businesses under different firms, the estates of both com-
panies, in the event of sequestration, would be massed together,
and the creditors of both would be ranked as if there had been
one estate only. The same result would follow where an in-
dividual carried on business in his own name, and an independ-
ent business under a company firm, of which he was sole partner.
No distinction would be made between the creditors of the firm
and those who claimed against the bankrupt individually,—Reid
10th July 1828.

In the case of Millar v, Thorburn, 22d January 1861, it was
held that the creditor in a bond for a cash-account, granted to
Samuel Dickson for the purposes of his trade, and who after-
wards assumed his son as a partner, and carried on business under
a firm, was entitled to be ranked on the company estate, though
the bond had not been confirmed by the compsny. The T
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Justice-Clerk laid it down as a matter of general principle, * that
where a new firm takes over the whole stock and business of a
going concern, it is held also to take over the whole liabilities.”
And Lord Wood remarked, “I can have no doubt, in point of
law, that the new company are liable for the proper trade debts
incurred by the old concern.”

It was held in Lush v. Elder, 29th June 1843, where a party,
resident in Scotland, and carrying on business there on his own
account, and who was also a member of an English firin, that a
bill drawn by the party upon his English firm, fell to be ranked
according to the Scotch, and not according to the English law of
bankruptcy. The rules of ranking on company estates in Eng-
land differ from those in Scotland in this respect—that company
creditors, as well as the creditors of an individual partner, appear
to be entitled to be ranked either on the company estate or the in-
dividual estate, as they may themselves select, but not upon both.
It would, however, appear to follow, from the above decision,
that although a creditor of an English firm had obtained his debt
ranked on the company estate, it would form no objection to his
claim being also ranked on the estate of any of its partners trad-
ing in Scotland, and sequestrated under the Scotch Bankrupt
Act.

In Stuart ». Auld, 10th July 1851, where a company which
carried on business in Glasgow and Sydney was sequestrated, it
was held that a creditor, who had obtained a dividend of 7s. 6d.
per pound in Sydney, could not claim to be ranked in Scotland
for his full debt, without deducting the sum received by him.

Before leaving the subject of ranking, it may be of use to ad-
vert to a feature of the English Bankrupt Law, of much practical
importance in connection with the proof of debts. In Scotland,
as wé have already had occasion to observe, the accounts between
a bankrupt and his creditors close as at the date of sequestration.
The creditor is not bound to deduct any payments received from
co-obligants subsequent to that date, and is entitled to draw
dividends on the amount of his claim as it may then stand. But
it is otherwise in England. The creditor is required to deduct all
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payments to account, from whatever source received, up to the
time proving kis debt. Tt is therefore of much practical import-
ance in an English bankruptcy to prove the claim as early as
possible, as otherwise the dividend on sums which may be paid
by co-obligants would be lost. The practice is frequently resorted
to in England, of refraining from taking payments to account
from co-obligants till the creditor’s claim is put on the file, in
order to prevent the loss of dividends. It may also be of use to
observe, that the value of securities held by the creditor is in
England deducted from his claim, whether they are securities over
the estate of the bankrupt or not.

Of the Division of the Estate, and Payment of Dividends.

On the bankrupt estate being converted into money, the
trustee falls to divide the same among the creditors, according to
their several rights and interests. When sufficient funds have
been realised, the first dividend is payable on the first lawful day
after the expiration of siz months from the date of the deliverance
actually awarding sequestration ; and the second dividend is pay-
able on the first lawful day after the expiration of ten months
from the same date. Every subsequent dividend is payable on
the first lawful day after the expiration of three months from the
date of payment of the immediately preceding dividend, until the
whole estate is divided.

In order to entitle a creditor to payment of the first dividend,
he must lodge with the trustee his oath and vouchers of debt at
least zwo months before the time fixed for payment of it; and
to entitle him to payment of the future dividends, he must pro-
duce his oath and vouchers at least one month before the date
fixed for their payment. If a creditor should be too late in prov-
ing his debt to get the benefit of the first dividend, he is entitled
to an equalising dividend with the other creditors in any subse-
quent division of the estate, should the funds be sufficient to
admit of this.
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The trustee must give notice of the time and place of payment
of the dividends, by advertisement in the ¢ Edinburgh Gazette,”
published next after the expiration of fourteen days from the
statutory periods for lodging claims, and by circulars addressed
to the creditors, in which he shall specify the amount of the
claim and proposed dividend.

If a trustee reject any claim, he must, in his deliverance, state
the grounds of the rejection, and notify the same to the creditor
-by letter, containing a copy of his deliverance. The creditor may
appeal to the Sheriff or the Lord Ordinary, if he is dissatisfied
with the trustee’s deliverance, but the note of appeal requires to
be lodged with the Sheriff-clerk or Bill-Chamber clerk, as the case
may be, before the expiration of fifteen daysfrom the publication
in the Gazette of the notice of dividend.

The trustee is directed to lodge all unclaimed dividends in the
bank in which the money received by him as trustee was lodged,
to the credit of an account kept under the title of * Account of
Unclaimed Dividends ;” and “The Register of Unclaimed Divi-
dends,” kept by the Accountant in Bankruptcy, contains an
alphabetical list of all creditors entitled to such unclaimed divi-
dends. Any creditor entitled to an unclaimed dividend may
apply to the Lord Ordinary for authority to receive the same,
and, upon presenting the warrant at the bank, is entitled to
receive the same, but without any interest.

Settlement by Composition.

An offer of composition of so much per pound, but not of a
slump sum, may be made by the bankrupt, either at the first
general meeting of creditors, or at the meeting after his examina-
tion. Security must be offered for the whole composition, other-
wise the offer is of no avail.

The offer of composition may first be entertained by the
creditors for future consideration ; and, in such case, the trustee
must forthwith insert a notice in the “ Edinburgh Gazette” that



RECOVERY. 151

the offer has been so made and entertained, and that it will be
decided on at a meeting to be held at a specified time, within a
specified place. If a majority in number, and nine-tenths in value
of the creditors present, accept the offer of composition made at
the first meeting; or a majority in number, and four-fifths in
value, accept the offer made at the meeting after the examination
of the bankrupt, a bond of caution must forthwith be lodged in
the hands of the trustee. The accounts of the trustee are there-
upon audited, and all expenses provided for by the bankrupt;
whereupon the trustee reports to the Lord Ordinary, or the Sheriff,
as the case may be, the resolution of the creditors, along with the
bond of caution ; and if no objections are offered, the Judge pro-
nounces a deliverance approving of the composition.

An offer of composition may, in like manner, be submitted at
any future meeting of creditors called for the purpose ; but once
an offer has been rejected by the creditors, no other offer can be
made, unless nine-tenths in number and value of all the creditors,
ranked and entitled to be ranked, previously assent, in writing,
to such offer, which must state the amount of the composition,
and be subscribed by the proposed cautioner.

In the deliverance approving of the composition, the bankrupt
is discharged of all his debts contracted before the date of seques-
tration, and he only remains liable for the composition. He is,
at same time, reinvested in his whole estates ; but the rights of
security and preference creditors remain unaffected.

Recovery.—The bond of caution for the composition is always
recorded in the Books of Council and Session, or of the Sheriff-
court, and an extract given to the trustee. Either this, or a new
extract, may be obtained by any creditor who has not been paid
his composition ; and if the creditor holds a liquid document of
debt, such as a bond, bill, or decree, he may obtain letters of
horning from the Bill-Chamber of the Court of Session to charge
the bankrupt and his cautioner to pay the composition within six
days, on pain of poinding or imprisonment. If the creditor does
not hold a liquid document of debt, he may obtain letters of
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horning on production of the extract bond with a certificate by
the trustee, or other evidence of the bankrupt having lodged his
claim, or of the debt having been given up in the bankrupt’s state
of affairs. Illiquid claims, which have not been ranked or given
up in the bankrupt’s state, have not the benefit of summary dili-
gence, but must be constituted by ordinary action. In the recent
case of Hatley v. Magistrates of Burntisland, 23d May 1861, it
was held that a cautioner in a composition-contract was not
entitled to suspend a charge for payment of the composition, or
to object to a debt which had been given up in the bankrupt’s
state of affairs, and admitted as due without question in the
acceptance of the offer of composition.

The bankrupt is not bound to grant composition bills, unless
it formed part of the arrangement that he should do so.

The bankrupt is not entitled to object to any debt which he
has given up in the state of his affairs as being due by him, or
admitted without question, in reckoning whether the necessary
amount of consents to the acceptance of the compesition has been
obtained.

Discharge without Composition.—The bankrupt may, im-
mediately after his examination, petition the Court to discharge
him of all his debts, provided all the creditors who have ranked
consent. At the end of six months, he may petition for a dis-
charge, with consent of a majority in number and four-fifths in
value ; at the end of twelve months, with consent of a majority
in number and two-thirds in value ; and at the end of eighteen
months, with the consent of a majority both in number and
value. On the expiration of two years he may petition for a
discharge without any consent of creditors at all. It is, however,
necessary, in the first instance, before presenting any petition for
a discharge, for the trustee to report on the conduct of the bank-
rupt, and to state whether he has complied with the provisions of
the Act; and specially, whether he has made a full surrender of
his estate, and whether his bankruptcy has arisen from innocent
misfortune or reckless trading. No discharge is competent to any
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bankrupt who has been concerned in, or cognisant of, any pre-
ference, gratuity, or other means of procuring his discharge. So
in the recent case of Pendreigh, 5th June 1875, the Court held it
their duty to refuse the bankrupt’s application for a discharge,
although no appearance was made in the application either on the
part of the trustee or the creditors.

It is open to the creditor to oppose the bankrupt’s discharge on
reasonable grounds.

Winding up under Deed of Arrangement.—This plan was
taken from the English Bankruptcy Law, but it has not been
found generally suitable in Scotland, and has frequently given
rise to mnch dissatisfaction on the part of creditors. It leaves
the estate virtually under the control of the bankrupt, the super-
intendence of the Court ceasing with the approval of the deed of
arrangement. In England this mode of winding-up is frequently
resorted to, especially in the case of large concerns, where it is of
importance to continue the business for the interest of all parties ;
and as the arrangement proceeds under the superintendence of the
Court of Baunkruptey, the creditors have perfect control over the
actings of the bankrupt.

The 35th section of the Act provides, that at the meeting for
~ electing a trustee, or at any subsequent meeting called for the
purpose, a majority in number and four-fifths in value of the
creditors present at such meeting may resolve that the estate
ought to be wound up under a deed of arrangement, and that an
application should be presented to the Lord Ordinary, or the
Sheriff, to sist procedure in the sequestration for a period not
exceeding two months; and, on such resolution being carried,
it shall not be necessary to elect a trustee, The bankrupt, or
any person appointed at the meeting, may within four days
report such resolution to the Court, and apply for a sist. The
Judge may hear any party interested ; and if he find that the
resolution was duly carried, and the application reasonable, he
may grant the same, and may make such arrangement for the
interim preservation and management of the estate as shall apgeat
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necessary. If the sequestration be sisted, the creditors may, at
any time within two months, “ produce to the Ordinary, or the
Sheriff, a deed of arrangement, subscribed by, or by authority of,
four-fifths in number and value of the creditors of the bankrupt ;
and, after making such investigation as he may think proper, and
hearing parties interested, and on being satisfied that the deed has
been duly entered into and executed, and is reasonable, the Judge
shall approve thereof, and declare the sequestration at an end ;
and such deed shall be as binding on all the creditors as if they
had acceded thereto ; provided the sequestration shall have full
effect in so far as may be necessary for challenging or setting
aside preferences.”

If the resolution is not duly reported, or if the deed is not duly
executed or approved of, the sequestration shall proceed, and the
Judge may make all necessary orders by appointing meetings of
creditors, and otherwise, for resuming the necessary procedure.

It may be mentioned here that the 90th section of the Act
gives full power to the Sheriff, on application by the trustee, to
order an examination of the bankrupt’s wife and family, clerks,
servants, factors, law agents, and others, who can give information
relative to his estate. In the-case of Lambie, 17th July 1871,
the Chief Judge in the English Bankruptcy Court held that this
section compelled the examination of every person who could
throw light upon the bankrupt's property. And so, Mr Parke,
a domiciled Englishman and defendant in the case, submitted
to examination on hearing the above distinct opinion of the
Judge.

Preferences and Collusions.—The 150th gection of the Act pro-
vides that “all preferences, gratuities, securities, payments, or other
consideration not sanctioned by this Act, granted, made, or promised,
and all secret or collusive agreements and transactions, for concur-
ring in, facilitating, or obtaining the bankrupt's discharge, either on
or without an offer of composition, and whether the offer be accepted
or not, or the discharge granted or not, shall be null and void ;
and if during the sequestration any creditor shall have obtained
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any such preference, gratuity, security, payment, or other consider-
ation or promise thereof, or entered into such secret or collusive
consideration or agreement or transaction, the trustee shall be
entitled to retain his dividend, and he or any creditor ranked on
the estate may present a petition to the Lord Ordinary or to the
Sheriff, praying that such creditor shall be found to have forfeited
his debt, and be ordained to pay to the trustee double the amount
of the preference, gratuity, security, payment, or other consider-
ation given, made, or promised, and if no cause be shown to the
contrary, decree shall be pronounced accordingly ; and the sums
which in such case may be recovered shall, under deduction of
the expenses of recovering the same, be distributed by the trustee
among the other credifors under the sequestration: and if the
sequestration shall have been closed, it shall be competent to any
creditor who shall not have received full payment of his debt to
raise a multiplepoinding in name of the person who has obtained
such preference, gratuity, security, payment, or other considera-
tion or promise as aforesaid, and on the value of the preference,
gratuity, or security, or amount of the sum paid or consideration
obtained, being ascertained, double such value or amount, together
with the amount of the debt of the colluding creditor, shall be
ordered to be consigned by him, and shall be divided among the
creditors who were ranked or were entitled to be ranked in the
sequestration, and have not received full payment of their debts,
and who shall lodge claims in such multiplepoinding, according
to their respective rights and interests ; and such multiplepoinding
shall be executed in terms of law against the colluding creditor,
and notice thereof at the same time be inserted in the Gazette;
and in the event of there being any surplus, after paying the full
debts of the creditors, and defraying the expenses of the sequestra-
tion or other proceeding, the same ahall be paid into the account
of unclaimed dividends, as hereinafter provided.”

Under this section, the most iniporta.nt case which has occurred
since the passing of the Act is the case of Carter v. M‘Laren
(Court of Session, 26th October 1869), (House of Lords, 9th May
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1871). In this case the defenders, who were creditors of a bank-
rupt firm, were dissatisfied with the offer of a composition made
by the bankrupts, and questioned its competency on technical
grounds. At the statutory meeting for entertaining the composi-
tion, the defenders protested, and left the meeting along with
others who adhered, but the rest of the creditors present at the
meeting resolved to entertain the composition, and, at a subsequent
meeting, the offer was accepted in terms of the statute. The
defenders were not present at this latter meeting, and they appealed
against the resolution of the creditors. The Court held the whole
proceedings as not within the terms of the Bankruptcy Act. Baut,
intermediately, between the meeting entertaining the offer, and
the meeting accepting it, a payment was made to the defenders
by a neutral person, in the interest of certain creditors who were
specially desirous to sustain the composition. This payment was
accepted by the defenders on the understanding that no part of
it was to be taken from the creditors. But the defenders found
out that they had acted in violation of the section before us, and
they at once returned the money, with five per cent. interest.
On the other hand, the rest of the creditors insisted on the trustee
applying to the Court for the enforcement of the statutory penal-
ties, viz., the forfeiture of the defenders’ claim on the bankrupt
estate, and the payment to the trustee for the benefit of the
general body of creditors of double the amount of the preference.
The pursuer lost his case, both before the Lord Ordinary and the
First Division, but the House of Lords reversed the opinions of
the Judges infra, and remitted to the Court of Session to inflict
the statutory penalties; the Lord Chancellor and Lords Chelms-
ford, Westbury, and Colonsay, exonerating the defenders at the
same time from having acted with any malus animus. This case
is not only instructive but amusing.

In England, Bankruptey is at present controlled by the Bank-
ruptey Act 1869, which consolidated the law on the subject.
Under that Act, a creditor, or creditors, to the amount of £50,
may apply for an adjudication of bankruptcy against the debtor,
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provided the latter have committed one or other of the following
¢ Acts of Bankruptey,” viz. (1), Executed a conveyance of his
property for behoof of his creditors; (2), Made any fraudulent
conveyance thereof; (3), Left the country, or remained out of it,
or been outlawed ; (4), Filed a declaration of insolvency; (5), Has
suffered his goods to be sold for a debt of £50; (6), Has suffered
a summons of not less than £50 to be unpaid (if he be a trader)
for seven days, or for three weeks if he be not a trader. But such
“ act of bankruptcy” must have occurred within six months of
the presentation of the petition for adjudication. The creditor
must found his petition on a liguid debt, or on a secured debt;
but in the latter case he must either give up his security for the
benefit of the general creditors, or value his security and found
on the difference between it and the debt; and he is bound to
give up his security to the trustee on the latter paying the value
put upon it by the creditor in his petition. If the summons be
issued by the London Court of Bankruptcy, the debtor may be
heard before that Court, or any other Court of competent juris-
diction. On the issue of an adjudication of bankruptcy, the
Court calls a meeting of the creditors as soon as may be, for (1),
The appointment of a trustee, who need not necessarily be a
creditor, and the fixing of his security; (2), The appointment
of a committee of creditors, not exceeding five, to superintend the
trustee; (3), Giving the trustee directions as to the management of
the estate.

The bankrupt must give up all his property (save tools and
wearing apparel of himself and family, not exceeding £20 in all),
and must be at the call of the trustee on all occasions.

The trustee must call a meeting of the committee of inspection at
least once every three months. The committee audits the accounts
and fixes the dividends. And the trustee can—(1), decide on proofs
of debt; (2), Carry on the bankrupt’s business so far as beneficial
to the estate; (3), Conduct legal proceedings thereanent; (4), Act
as if he were the bankrupt's attorney; (5), Have power of sale
over the bankrupt's estate, &c., &c. ’

In addition, the trustee can borrow to pay debts; can refer,
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and compromise debts; and, after set statutory formalities, can do
everything which the bankrupt could have done before commit-
ting the act of bankruptey.

Discharge of an English bankrupt can only be granted pro-
vided he have paid a composition of ten shillings per pound, or
might have paid same except through negligence or fraud of the
trustee, or that non-payment of same was not his or the bankrupt’s
fault,
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- CHAPTER XVI

TRUST-DEED FOR CREDITORS, COMPOSITION-CONTRACT,
AND CESSIO BONORUM.

1. Trust-Deed.—Where the creditors of an insolvent party are
desirous of coming to a fair distribution of the estate the trust-
deed is a safe and economical arrangement, and the division may
be carried out more expeditiously than under the Bankrupt Act.
Unless, however, the creditors are quite unanimous, the arrange-
ment is very liable to miscarry; and, indeed, where one or more
creditors refuse to accede to the trust, it is needless to proceed
with it, as it may at once be defeated by any creditor using dili-
gence against the person or the estate of the debtor. As the
arrangement is extrajudicial and voluntary, diligence can alone
be prevented by the consent of the creditors. If certain of the
creditors have obtained voluntary or judicial preferences over the
debtor’s estate, and refuse to renounce them, they cannot well be
reduced under a trust-deed, and in such a case sequestration
ought to be resorted to.

The usual method of proceeding where a trust-deed is resolved
on, is by the debtor conveying his whole estates, heritable and
moveable, to a trustee or trustees, in succession, in trust for
behoof of his creditors, according to their respective rights and
interests. The title of the trustee is completed as in the case of
ordinary conveyances. It is desirable to enumerate the creditors
and the amount of their debts, either in the deed or in a separate
schedule, signed as relative to it, as this saves disputes as to the
claims of creditors, and has the effect of preventing the debts
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from prescribing, which would not otherwise be the case. It is
quite settled that a trust-deed which does not specify the creditors,
and the amount of their debts, has not the effect of a reconstitu-
tion of the debts, so as to prevent prescription—Blair ». Horn,
28th November 1868.

All creditors, at the date of granting the deed, are entitled to
share in the distribution, future creditors being entitled to share
only in the reversionary right. For the purpose of realizing and
dividing the estate, the trustee is vested with full powers of
sale, and impowered to judge of the claims of creditors. The
deed, also, generally contains a provision that the trust shall be
administered, and the claims of creditors dealt with, according
to the rules of the Bankruptey Act, but a creditor is not bound
by such conditions unless he consents to them.

The deed also contains a conditional discharge to the debtor,
by declaring that the creditor’s acceptance of the dividend shall
be in full satisfaction of their debts.

The accession of the creditors to the trust may either be express
or implied. Express accession is proved by the signature of the
creditor or his mandatory to the deed of agreement, or by signing
minutes of meeting of creditors. Accession may also be inferred
from the actings of the creditor, such as his attendance at a'meet-
ing at which common measures are resolved upon without his
dissenting from them. In one case it was held that a creditor
had acceded by attending a meeting at which a resolution was
passed without objection authorising an agent to see that no pre-
ference was obtained by any of the creditors. Acting as a com-
missioner on the estate, or lodging a claim in the trust, with a
view to drawing a dividend, will also infer accession. In short,
any actings on the part of a creditor, calculated to deceive others
into a line of conduct which they would not have pursued, had
they been aware of his opposition, will debar such creditor from
proceeding with separate measures.

The assent given by each creditor is understood to be given on
the express understanding that all the other creditors will accede,
and that no creditor has received any undue advantage. If,
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therefore, any non-acceding creditor proceeds with diligence
against the person or estate of the debtor, any acceding creditor
is, in such case, also entitled to adopt whatever legal measures he
may think proper.

The effect of accession, where all the creditors have agreed to
the trust, is to bind each creditor to co-operate with the general
body, and to debar him from using separate diligence against the
person or estate of the debtor, It is important for creditors who
have other obligants bound with the debtor, and to whom he is
liable in relief, to keep in view that, by acceding to the trust
without first obtaining the consent of such obligant, he may
thereby be released from his obligation. It is a fixed rule of law,
that in the division of an insolvent estate among creditors, a
secured creditor is at common law entitled to rank for the full
amount of his original debt, without deduction of the value
of his security or any sums which he may have realised from
it, even although the process is one of Judicial Factory under
the 164th section of the Bankrupt (Scotland) Act, 1856—see
‘Wright ». Jamieson, 20th May 1863.

The trustee is not directly subject to the control of the Courts
of Law; and where he does not accomplish with due diligence
the purposes of the trust, or delays to account for his intromis-
sions, it is extremely difficult for the creditors to obtain redress.
The trustee is not bound to denude, except on the unanimous call
of the creditors, and even then, it may require an expensive and
protracted litigation before the Supreme Courts to accomplish
that object. This forms the great evil in reference to trusts, and
renders it necessary; in every case, for the creditors to see that
the trusteeship is given to a person of integrity, and one who is
well qualified for the office.

2. Composition-Contract.—A composition-contract is an ar-
rangement between a debtor and his creditors, whereby the debtor
agrees to pay his debts either in full, or a proportion of them in
place of the whole, by instalments of so much per pound at fixed -
periods. The arrangement is generally carried out in practies oy

AN
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a minute of agreement, signed by the debtor and his creditors,
whereby the former binds himself to pay, and the latter agrees to
accept of, the composition ordered in full of all claims. ILess
formal evidence may, however, bind the parties, such as assenting
to a minute of the creditors embodying the arrangement.

A composition-contract implies that all the creditors concur in
it, and that they shall all be dealt with equally. If one or more
of the creditors do not agree to the arrangement, or if any of
them receive a higher composition than the others, any creditor
may take exception to the contract, and may refuse to implement
it, or reduce it, if it has already taken effect. The arrangement
presupposes that every creditor has agreed to it only on condition
of there being a fair and equal distribution of the estate among
all the creditors.

The practice of carrying out the arrangement is not by any
means uniform. © The more correct method is by the debtor issuing
composition bills to the creditors, and receiving up the original
grounds of debt discharged. In this way the arrangement is
placed on the most distinet footing, and is freed from many com-
plications and risks which might otherwise arise. If, after com-
position bills be issued, and the original grounds of debt given
up discharged, the debtor fails to implement the contract, and is
sequestrated, the creditors would rank for the amount of the com-
position only, under deduction of any instalments they may have
received. And in this there is no hardship to any particular
creditor, as all the. others are precisely on the same footing.

‘Where the arrangement is allowed to stand simply on the
written contract, without the issue of composition bills, and after-
wards breaks down, the rights of creditors will fall to be
determined in any subsequent sequestration, according to the
terms of the contract. If it contains an absolute discharge,
without any proviso that the original debt shall revive if the
composition is not paid, it would probably be held in Scotland,
as in England, that the creditor was entitled, in a subsequent
sequestration, to rank only for the unpaid portion of the com-
position. If, on the other hand, the contract contains a con-
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ditional discharge only, the original debts of the creditors revive,
and they are entitled to prove for the full amount thereof, under
deduction of any sums they may have received from the debtor.

" It is also a settled point, that if the debtor does not pay the
composition at the time it falls due, the original debt will revive ;
and it will not avail him, as a defence to a process brought
against him for the original debt, to offer payment of the com-
position. This was decided in the case of Woods, Parker, and Co.
v. Ainslie, 9th February 1860. In this case the Union Bank,
Sunderland, agreed to accept of a composition of 4s. in the pound
on certain bills, The debtor paid one-half of the composition,
but failed to pay the other. A suit having been brought against
him for payment of the original debt, less the sum received, he
pleaded in defence, that, before the action was raised, he fre-
quently offered to pay the balance of the composition, and now
offered to do so. The Court held the defence irrelevant, and
pronounced decree for the pursuer; the Lord Justice-Clerk re-
marking, that « it is part of the law of mutual contract, by which,
if the condition of paying the composition be violated, the
original debt will revive.”

The compositioncontract being a voluntary arrangement,
creditors agreeing to it require, in the first instance, to obtain
the consent of any obligants bound for the debt, to whom the
debtor is liable in relief, otherwise such obligants will be dis-
charged.

8. Cessio Bonorum.—Cessio Bonorum is a process whereby an
insolvent debtor, incarcerated for civil debt, or against whom &
warrant of imprisonment has been issued, may secure his personal
freedom. The law is now regulated by the Statute 6 and 7 Will.
IV.,c. 56, and two explanatory Acts of Sederunt, one dated 24th
December 1838, applicable to a cessio in the Court of Session,
and the other dated 6th June 1839, applicable to the process in
the Sheriff-Court.

Previous to the passing of the above Statute, cessio was only
competent before the Court of Session ; but that Act extended the
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jurisdiction of the Sheriffs to this process, and it is now generally
sued out before the Sheriff-Court. Under the old law it was
necessary that the debtor should have been in prison for a month
continuously before he could raise a cessio, but the above Statute
entitles any debtor against whom a warrant of imprisonment has
been issued to apply for the benefit of cessio. The steps of the
process are as follows :—The debtor presents to the Sheriff of the
county in which he lives, a petition, stating his insolvency, and
inability to pay his debts, and his willingness to sarrender his
whole estates for the benefit of his creditors; and praying for
decree of cessio bomorum, and interim protection. The petition
must contain a list of his creditors, and be accompanied with a
certificate of imprisonment if the debtor is in jail. The debtor
then, on a warrant from the Sheriff, publishes a notice in the
Edinburgh Gazette, requiring the creditors to appear in Court
within twenty-one days; and sends letters with the same notice
to each of the creditors. The bankrupt must then lodge a signed
statement of his affairs, showing his funds, debts, and losses, and
his books and papers, to enable creditors to examine whether a
fair and full disclosure has been made. On the day appointed
for the compearance, the Sheriff examines the debtor on oath,
who must swear that he has made a full disclosure of his affairs,
and that he has not granted any conveyance to the prejudice of
his creditors. If any objections are offered by creditors, the
Sheriff takes a note of them, and, if necessary, allows parties a proof.
The case being ripe for judgment, the Sheriff will either grant
decree of cessio and warrant of liberation, or refuse it in hoc statu,
or make such other order as shall appear to him just. The
judgment of the Sheriff may be appealed to the Supreme Courts
by any one aggrieved, within ten days. If the decree be refused
in hoc statu, the debtor may again apply for it, without present-
ing a new petition. The debtor cannot apply for protection or
liberation sooner than the day of compearance.

The grounds on which the cessio may be opposed by the
creditors are, fraud, concealment of funds, and extravagance.
If the debtor has been guilty of fraud, either in the contraction
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of his debts, or in conveying his funds and property to a conjunct
and confident person for the purpose of defeating the just claims
of his creditors, such conduct would be fatal to the cessio. Con-
cealment of his funds has the same effect. If the debtor has
been in trade, the want of books will be taken as a proof of
undue concealment ; but Mr Bell says that, in the case of a low
and illiterate dealer in retail, the want of books will not be held
as a sufficient ground for refusing the cessio. The destruction of
books, however, is fatal to it. Extravagance on the part of the
debtor, unless it amounts to manifest fraud, such as sporting and
gambling with the money of his creditors, is not a sufficient
ground for altogether refusing him the benefit of cessio. If gross
extravagance, however, be proved, the Court will refuse the cessio
in hoc statu, and prolong the debtor's imprisonment ; a mode of
punishment which in modern times has been substituted for the
ancient one of wearing at the market-cross the dyvour’s habit,—
consisting of a hat or bonnet of yellow colour, and an upper gar-
ment, one-half yellow and the other brown.

The decree of cessio operates merely as a protection to the
debtor from imprisonment at the instance of his creditors called
in the process. It does not discharge him of his debts; and
should he subsequently succeed to funds, or accumulate them
through industry, the decree will not preclude the creditors from
making such funds available for payment of their debts, if the
effects surrendered under the cessio have been exhausted primo
loco.

The effect of the decree, as regards the creditors, is, that it
operates as an assignation of the whole of the debtor’s moveable
estates in favour of any trustee named in it. On being extracted,
the decree is held as a judicial assignation, not requiring intima-
tion to complete it, but effected from its date as a transference of
moveables for behoof of the creditors. It does not, however,
convey any right to an alimentary annuity, or official salary, or
stipend ; but the Court will refuse the cessio unless the debtor
agrees to convey to the trustee such part of it as may appear to
them reasonable, Thus, Government officers, clergymen o
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others, have been compelled to give up & part of their official in-
comes for the benefit of their creditors. The decree has not the
effect of conveying the heritable estate belonging to the debtor;
and for this purpose it is necessary to have a disposition omnium
bonorum, executed by the debtor in favour of the trustee, and
recorded in the usual way.

Trustees in processes of cessio are subject to the control of the
accountant in bankruptey.
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CHAPTER XVIL
OF THE TRANSFER OF GOVERNMENT AND BANK STOCKS.

TR principal part of the Funded Debt of the United Kingdom
consists of the Stocks called Consols and the Three-per-Cents.
The Unfunded Debt consists chiefly of Exchequer Bills, which
are issued, under the authority of Parliament, for sums ranging
from £100 to £1000. These bills are issued in anticipation of
the revenue, and bear interest at rates which have hitherto
fluctuated, but averaging of late three per cent. Exchequer Bills
may be transferred from hand to hand, and the holders are entitled
to receive their amount from Government periodically, at par,
with interest ; or they may be exchanged for new bills. These
bills are payable or renewable in the months of March and June
in each year:

The Public Stocks, as well as the Indian Stocks, are managed
for the Government by the Bank of England. All transfers of
these and of Bank of England Stock are made in the books of the
Bank ; and, if the holder cannot attend personally, the transfer
can only be made under a power of attorney in favour of some
one who can attend. The Bank’s books are the sole evidence of
how the stock stands, and of its amount; the stock-receipts being
of no value in themselves against the Bank. The Bank of
England does not recognise trusts; and, with the exception of
corporations, will not open accounts for stock in name of firms,
- or of persons other than individuals. It is, however, common to
invest trust-funds in the Government Stocks, in name of trustees
a8 individuals, but the Bank will not accept of more than four
names in one account. Where the stock stands in more than
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one name, the account is termed a “Joint Account.” On the
decease of any of the holders, the stock is at the disposal of the
survivors; but, before any transfer can be made, or before a
power of attorney can be procured by the survivors, the death
of the deceased must be proved by burial certificate and declara-
tion of identity.* On the death of an individual holder,
probate, or confirmation of the will, must be exhibited at the
Bank to enable the executor to dispose of the stock, or draw the
dividends. The dividends are payable at the Bank of England ;
and, if the holder cannot attend to receive and discharge them,
he must authorise some one to do so for him by a regular power
of attorney. On the purchase of stock by a party resident at a
distance from London, the practice is, to grant a power of attorney
to a London banker to accept the transfer and draw the dividends.
A general power may, however, be obtained for acceptance,
drawing dividends, and sale. Separate powers of attorney are
required for the different kinds of stocks; and, in the case of a
power to sell, it must accurately describe the particular stock, and
its amount. In a power to draw dividends, the amount need not
be mentioned, as it will include all subsequent purchases.

‘When a power is applied for, it is necessary to give the names
and addresses of the parties as they stand in the books of the
Bank, or to send the stock receipt for the guidance and satisfac-
tion of the Bank, in issuing the power.

A power to draw dividends is cancelled by the granting of a
new power to some other person, or by the holder drawing his
dividend in person. A power by the holders of a joint account
does not fall by the death of one of them ; but, in this event, it
is necessary to prove the decease by production of the burial
certificate and declaration of identity. The bankers throughout
the country are in use to take charge of buying, selling, and draw-
ing dividends on Government Stock for their customers.

The cost of a power of attorney for Government Stock is 5s.,

* An Extract of Death under the 58th section of the 17 and 18 Vict.,
cap. 80, may supply the place of a Burial Certificate.
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if the value be under £50, and 10s. in every other case ; Bank of
England Stock, 5s. ; India Pay Pensions, 10s., and 6d. for the
paper.

As regards the stocks of the Scotch Banks, the transfers of the
British Linen Bank Stock are written in the books of that bank;
and where the proprietors of stock cannot attend personally to
sign the transfer,they must grant a power of attorney to some
person to sign for them. These powers must be got from the
bank. There is nothing peculiar in the form of the power, but
it must describe accurately the stock to be transferred ; and give
special power to the attorney for executing the transfer in the
books of the bank. The transfers of stocks of the other Scotch
Banks are written on sheets of stamped paper, and recorded in
the books of the bank, who retain the deeds of transfer. Accept-
ances of transfers of bank stock by purchasers, may be made by
a mandatory, who may be authorised to accept by simple letter,
but the letter must now bear a 10s. stamp. The Scotch banks do
not object to receive trustees as shareholders; and, to suit the
wants of the public, the stocks are permitted to be sold and
transferred in any quantities.

The dividends may be drawn by a mandatory, and his authority,
if in the shape of a letter addressed to the bank requesting the
bank to pay him, requires no stamp. But, on the other hand, if
the document assumes the form of a delegation of authority to a
mandatory to uplift, a 10s. stamp is exigible. It has been
decided, that where dividends on bank stocks are allowed to lie
over without being drawn by the proprietor, the bank is not liable
to pay interest for the period which may have elapsed from the
time they became due— see Fraser, 28th June 1826.

Bank Stocks may frequently be obtained at the offices of the
respective banks, without incurring the expense of brokerage.
The charge for brokerage in Edinburgh and in Glasgow is 10s. per
cent. The rule on the Exchange is, that the buyer pays the
expense of transfer, which, including brokerage, on the Edinburgh
and on the Glasgow scale one per cent. on the purchase money,
besides a trifling fee, charged at the bank for the transfer.
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APPENDIX

FOREIGN BILL.

Paris, 1st January 1876.
Sixty days after sight pay this, our first of exchange, second and third of
the same tenor and date unpaid, to the order of Messrs Coutts & Co., the
sum of One thousand pounds, value received, and charge the same to
account of
MoxcrEerrr & Co.
Messrs Thomson & Sons,
Merchants, Glasgow.

(Indorsed on the back)  Pay to A B,
(Signed) Courrs & Co.

(Or the payee's signature may alone be indorsed.)

INLAND BILL.
£100 sterling.
Edinburgh, 1st January 1876.
Three months after date (or, after sight; or, on demand) pay to me on
order, at the Bank of Scotland in Glasgow, the sum of One hundred pounds,
value received.
. (Signed) J. M‘LAREN.
To Megars Anderson & Co.,
Merchants, Glasgow.

(Indorsement same as above,)
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BILL PAYABLE BY INSTALMENTS.
£500 sterling.
Edinburgh, 1st May 1876.
At three, six, and nine months after date; by equal instalments, pay to

me or my order, at your warehouse in Princes Street here the sum of Five
hundred pounds, value received.

(Signed) James FORSYTH.
To Andrew Ferguson, Esq.,
Merchant, Edinburgh.

PROMISSORY-NOTE.
£1000 sterling.
Edinbargh, 1st April 1876.
One day after date (o, on demand ; or, at months after date) I
‘promise to pay to James Henderson or order, within the National Bank of
8cotland, the sum of One thousand pounds, value received.
(Signed) JoEN BARCLAY.

(Indorsement as in bills.)

BANKERS' CHEQUE. ,
Edinburgh, 1st May 1876.

To the Manager of the
Bauk of Scotland.
On demand pay to . or bearer, One hundred pounds
sterling.
(Stgned) JAMES FAIRBAIRN,
£100 sterling.

PROTEST OF A BILL AT THE INSTANCE OF AN INDORSEE.
(Prefizz copy of the bill and indorsation.)
At Edinburgh, the fourth day of May Eighteen
hundred and seventy-six years,

The principal bill above copied was, where payable, presented and duly
protested by me, Notary Public subscribing, at the instance of Alexander
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Dunn, Grocer in Edinburgh, the indorsee (if there is no special indorsation
say, the holder thereof), not only against the above named A, the acceptor,
for non-payment of the contents, but also against the drawer and indorser
for recourse, and against all concerned for interest, damages, and expenses,
as accords (or in the case of a foreign bill, say, for exchange, re-exchange,
interest, damages, and expenses, as accords), before and in presence of
Thomas Anderson and James Finlay, both clerks to me, Notary Public,
witnesses to the premises specially called and required.

[NOTE.—The practice in Glasgow, in writing out protests, is to leave out
all reference to the bill being presented at the place of payment, and make the
tnstrument simply to bear that the bill *“ was duly protested, as in the next
Sorm.]

PROTEST AT THE INSTANCE OF THE DRAWER.
(Prefiz bill as before.)

At Glasgow, the fourth day of April Eighteen
hundred and seventy-six years.

The principal bill, above copied, was, where payable, duly protested by
me, Notary Public subscribing, at the instance of the above named A, the
drawer thereof, against the also above named B, the acceptor, for non-pay-
ment of the contents, and for interest, damages, and expenses, as accords,
before and in presence of, &ec.

PROTEST OF A PROMISSORY NOTE AT THE INSTANCE OF
THE HOLDER.

{(Prefiz copy and indorsation.)

At Edinburgh, the fourth day of March Eighteen
hundred and seventy-six.

The principal promissory-note above copied was, where payable, presented
and duly protested by me, Notary Public subscribing, at the instance of C,
the holder thereof, not only against the above named A, the granter, for
" non-payment of the contents, but also against the above named B, to whom
the same is payable, and indorser thereof, for recourse, and against all con-
cerned, for interest, damages, and expenses, as accords ; in presence, &c.



176 APPENDIX,

PROTEST OF A BILL FOR NON-ACCEPTANCE.

At Edinburgh, the twentieth day of December
Eighteen hundred and seventy-six.

The principal bill, above copied, was, in the personal presence of the
above named C (or, at his dwelling-house), duly protested by me, Notary
Public subscribing, at the instance of D, merchant in Edinburgh, the last
indorsee (or, holder), not only against the said C, on whom the same is
drawn for non-acceptance, but also against the drawers and indorsers jointly
and severally, for recourse, and against all concerned, for interest, &c. (asin
preceding form).

PROTEST OF THE SAME BILL FOR NON-PAYMENT.

At Edinburgh, the twenty-third day of March
Eighteen hundred and seventy-six.

‘Which day I, Notary Public subscribing, at the request of the above
named D, the last indorsee of the bill above copied, passed to the Bank of
(or other place of payment), where the said bill is payable ; and
thereafter exhibiting and reading over the same, I represented that it had
become due since the date of the protest taken thereupon for non-accept-
ance, on the day of last, and demanded payment of the
contents thereof ; which demand not being complied with, I duly protested
the said bill, at the instance of the said indorsee, not only against the said C,
on whom it is drawn, for non-payment of the contents thereof ; but also
against the drawers and indorsers jointly, for recourse, and against all
concerned, &c. (as in preceding form).

‘WHERE THE BILL IS PROTESTED FOR NON-ACCEPTANCE AND
NON-PAYMENT AT THE SAME TIME, THE INSTRUMENT
WILL RUN THUS :(—

The principal bill above copied was by me, Notary Public subscribing,
presented to the above named C, on whom it is drawn, and acceptance and
payment having been refused, it was duly protested at the instance of B,
the last indorsee, against the said C, for non-acceptance and non-payment of
the contents, and against the drawers, &c. (a8 in preceding form).
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RECEIPT ON A PROTEST BY A BANK TO ITS
CORRESPONDENT. '
(Date.)
Returned unpaid to the debit of the Bank of Scotland, with nine shillings

charges.
(Stgned) Covurrts & Co.

RECEIPT ON A PROTEST BY A BANK AGENT TO THE DRAWER
OF A BILL, WHO HAS PAID IT AFTER THE DATE OF THE
INSTRUMENT.

Bank of Scotland,
Glasgow, 1st May 1876.
Received from A B, the drawer of the above-mentioned bill, the contents
thereof, and charges. No diligence to go out in name of the Bank of Scot-
land.
(Signed) ANDREW NEILSON,
Manager of the Bank of Scotland, Glasgow.

\ - ——

DOCUMENT BILLS AND FOREIGN ‘CREDITS.
Form of @ *“ Clean > Credit, i.e., a Credit without any Condition attached to
1t, as to delivering Shipping Documents to the Granters, or otherwise,

To A B & Co.,
Merchants in Calcutta.
Gentlemen, London, 21st March 1876.

‘We hereby authorise you to draw upon us to the extent of £
say thousand pounds; and’ your drafts to this extent, at
months’ sight, payable here, will meet with due honour on presentation, on
our receiving advice from you of the same.—We remain, &e.

Form of Marginal Credit.
No. £
London, 2d May 1876.
Messrs A B & Co. are authorised to value on us, at ~ months’ sight, for
the sum of £ sterling, and we hereby agree with the drawers, in-
dorsers, and bong fide holders of the bill to be drawn in virtue of this letter
M
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of credit, granted in triplicate, and numbered , that one copy of
the same (the others not being accepted or paid) shall be duly honoured,
provided this engagement be attached thereto, and the bill be presented to

us for acceptance within from this date.
Form of Letter of Hypothecation.
Messrs C D & Co.,
Merchants, Liverpool.

Gentlemen, Calcutta, 4th June 1876.

You have herewith our bill No. , dated , at six
months, on Messrs A B & Co., London, for £ sterling, collaterally
secured by bill of lading for bales Jute, shipped per , with

order for delivery of policy of insurance, costing, exclusive of commission,
Company rupees, which bill is to receive acceptance on pre-
sentation.

In the. event of the bill being refused acceptance, or not being paid at
maturity, the holders are hereby expressly authorised—(at any period after
such refusal to accept, without either notice to or concurrence on the part
of any person or persons)—to sell the said goods for account, at such time
and in such manner as they may see advisable, applying the proceeds to the
payment of the bill and all charges that may have been incurred connected
therewith ; and we engage to make good any deficit, should such arise,
immediately on the same being applied for ; and in the event of non-
delivery of the policy of insurance, the holders are hereby authorised to
effect the necessary insurance, the cost of which we engage to make good, as
above provided.

Should the bill not be paid on the arrival of the (ship), the holders
are hereby authorised to enter, warehouse, and protect the goods by fire
insurance, the charges for which are to be paid before the documents are
delivered up. We have instructed the drawees, in the event of war, to
insure the shipment against the risk of capture, and to hand the policy to
the holders of the bill. Should they not do so, we hereby authorise the
holders of the bill to effect the necessary insurance, the cost of which must
be paid before the documents are delivered up.—We remain, &c.

Letter taken by a Scotch Bamk from a Merchant opening o Credit with a
Bank abroad. .
I request that you will open a credit with the Bank of ’ Cal::ntﬁa,
in favour of Messrs A B & Co., to the extent of £ , to be availed of 'by
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their drafts upon the Bank of Scotland at  ‘months’ after sight,
and payable in London, such drarts being accompanied by bills of lading
indorsed to the Bank of Scotland, for merchandise invoiced to an

amount not less than the sum drawn for. And I engage to pay to the
Bank of Scotland the amount of all drafts drawn against said
credit, at their maturity, together with the charges and commission.

As collateral security for this obligation, I assign my #terest in the bills
of lading of said shipments, and I hand you herewith a policy of insurance
upon the merchandise for £ . In the event of my failing to pay
the drafts at maturity, I hereby authorise you to warehouse the merchandise
at my expense, and to sell the same as you may deem most advisable, bind-
ing myself to make good any deficiency that may arise between the proceeds
of the shipments and the amount of the drafts drawn in connection with the
credit, with all charges thereon. The credit to remain in force until the

day of I am, &c.,
(Signed) A B.

RECEIPT FOR A JUDICIAL CONSIGNMENT.

Bank of Scotland,
Edinburgh, 1st January 1876.

Received, for the Governor and Company of the Bank of Scotland, from
James Webster, Writer in Glasgow, the sum of One hundred pounds sterling,
said to be the fund ¢n medio in the process of multiplepoinding depending
before the Court of Session (or Sheriff-court of ), at the instance of
Andrew Fergus’ Executors against William Anderson and others ; and which
fund was, by interlocutor of the Lord Ordinary (or,"of the Sheriff of the
county), dated 26th December last, ordered to be consigned in bank, to
abide the orders of the Court ; and which sum, and interest thereon, shall
be made furthcoming to the party or parties who may be preferred by the
Court thereto.

RECEIPT FOR THE SURPLUS OF THE PRICE OF HERITAGES
SOLD UNDER A BOND AND DISPOSITION IN SECURITY.

National Bank of Seotland,
Edinburgh, 1st March 1876.
Received, for the National Bank' of Scotland, from Thomas Craig, Grocer,
George Street, Edinburgh, and William Morrison, residing in Leith, the
sum of One hundred and twenty-six pounds ten shillings, being the waxges
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of the price of certain heritages described in and sold under a bond and dis-.
position in security, granted by A B to C D, for Five hundred pounds,
dated ; and which sum is, in terms of the Act 31 and 32
Viet. cap. 101, consigned, in the names of the said Thomas Craig and
‘William Morrison, as the seller and purchaser of said heritages, for behoof
of the party or parties having best right thereto.

RECEIPT FOR THE REDEMPTION MONEY OF A BOND AND
DISPOSITION IN SECURITY.

Commercial Bank of Scotland,
Edinburgh, 1st May 1876.

Received, for the Commercial Bank of Scotland, from Andrew Fullarton,
Merchant, residing in Great King Street, Edinburgh, the sum of Six hundred
and thirty pounds sterling, being the whole sums, principal and interest,
payable by him under a Bond and Disposition in security, dated

, granted by the said Andrew Fullarton to Henry Mortimer,
Accountant in Edinburgh, for the sum of Six hundred pounds; and which
first mentioned sum is consigned by the said Andrew Fullarton, in terms of
the Act

RECEIPT FOR UNCLAIMED DIVIDENDS IN A SEQUES-
TRATION.
Bank of Scotland,
Edinburgh, 1st May 1876,

Received from A B, trustee on the estate of C D, the sum of £ s
being the amount of dividends unclaimed in said sequestration, conform to
list annexed, which is carried to the ‘‘Account of Unclaimed Dividends”
in the books of the Bank, in terms of ¢ The Bankruptcy (Scotland) Act,
1856, sec. 153.

(Anmex List of Unclaimed Dividends.)

MANDATE TO OPERATE UPON A CURRENT ACCOUNT.

To the Manager of the Bank
of (Place and Date.)
SIr,—I hereby request that you will honour all drafts or cheques signed
by him for me on my current (or cash) account, which shall be as valid as
if signed by myself This mandate to subsist till recalled in writing.—

I &e. .
a (No stamp for this.)
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MANDATE TO INDORSE A DEPOSIT-RECEIPT.

To the Manager of, &c. (Place and Date.)

I authorise A B to uplift, indorse, and discharge a deposit receipt in my
favour, granted by the Bank of Scotland, for the sum of One hundred
pounds, dated —1I am, &e.

(4 10s. stamp regquired for this.)

MANDATE TO ACCEPT TRANSFER OF BANK STOCK.
To the Manager of the Bank
of (Place and Date.)
S1Rr,—I hereby authorise A B to accept for me a transfer, in my favour,
of £ Bank Stock, in the Books of the Bank ; and the acceptance
of the said A B shall be as binding on me as if made myself.—I am, &c.
(4 10s. stamp required for this.)

MANDATE TO DRAW DIVIDENDS.

To the Manager, &c. (Place and Date.)

Please pay to A B all dividends due and to become due on the stock of
the Bank of Scotland standing in my name, and his receipt
shall be as effectual as if granted by myself. —I am, &c.

(No stamp requisite.)

PROCURATION FOR SIGNING BILLS, ETC.

We, A B and C D, Merchants in Glasgow, carrying on business under
the firm of A B & Co., do hereby NOMINATE, CONSTITUTE and APPOINT E,
our principal clerk, to be our procurator, for the purpose and to the effect
after mentioned ; GIVING, GRANTING, and COMMITTING unto him full power,
warrant, and authority for us and in our name, as our procurator, to grant
and subscribe all bills, promissory-notes, or other obligations necessary to
the carrying on of our business; as also to draw, accept, indorse, and dis-
charge all bills, promissory-notes, accounts, and vouchers of debt of every
kind due to or by us, and to subscribe by procuration all writings which
may be necessary for that purpose, declaring that all such writings so sub-
scribed by the said E shall be equally valid and binding on us as if the same
were subscribed by ourselves, or by our firm: IN WITNESS WHEREQR herd
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presents, written by Henry Ramsay, our clerk, are subscribed by us and
our said firm, at Glasgow, on the twentieth day of April Eighteen hundred
and sixty-two, before these witnesses, the said Henry Ramaay and Alexander
Mackie, also our clerk.

(Signed) A B.
Henry Ramsay, witness. CD
Alex. Mackie, witness. A B & Co.
(4 10s. stamp required.) ‘.

GUARANTEE FOR PAYMENT OF BILLS.

To the Treasurer of the Bank
of Scotland. (Place and Date.)

Sir,—We, A B & C D, Merchants in Glasgow, conjunctly and severally,
guarantee you full and final payment of all bills discounted, or which may
hereafter be discounted by you, to or binding upon Messrs John Anderson
& Sons, Merchants, Glasgow; but providing that our conjunct and several
liability under this guarantee shall not exceed the sum of One thousand
pounds, and interest thereon, at five per cent., from the date of demand;
and providing further that this guarantee shall continue in full force and
effect, notwithstanding any change or addition of partners in said firm, or
dissolution thereof.—We are, 8ir, your obed. servts.

(4 8d. stamp sufiicient.)

GUARANTEE BY A FIRM FOR PAYMENT OF BILLS.

To the Manager, &c. (Place and Date.)

81r,—We, John Smith & Company, Manufacturers, Glasgow, and John
Smith and George Green, sole partners thereof, guarantee you full and final
payment of all bills discounted, or which may hereafter be discounted by
you, to or binding upon William Thomson, Commission Agent, Glasgow (if
obligation 18 to be limited, insert the sum, as above); and providing that
this guarantee shall subsist notwithstanding any change in the partners of
our firm.—We are, Sir, your obed. servts.

(4 6d. stamp only.)
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GUARANTEE FOR PAYMENT OF OVERDRAFTS UPON A
CURRENT DEPOSIT-ACCOUNT.

To the Manager of, &c.

8Sir,—I, George Wilson, Manufacturer, Kilmarnock, hereby guarantee
you full and final payment of all sums advanced, or which may hereafter be
advanced by you to Andrew Ferguson, Grocer in Edinburgh, on current
deposit-account in his name; but providing that my liability under this
guarantee shall not exceed Two hundred pounds sterling, and interest there-
on from the date of demand: IN WITNESS WHEREOF these presents, written
by Henry Ramsay, clerk in the Bank of Scotland’s Office, Edinburgh, are
subscribed by me, at Edinburgh, on the first day of May Eighteen hundred
and seventy-six, before these witnesses, John Thomson and Andrew Haig,

both clerks in the Bank of Scotland.
(Signed) GEO0. WILSON.
John Thomson, witness.

And. Haig, witness. )
(A 6d. stamp only )

GUARANTEE FOR OVERDRAFTS ON A CASH-ACCOUNT.

To the Bank of

We, John Smith, Manufacturer, Glasgow, and John Henderson, Merchant
there, conjunctly and severally, guarantee you full and final payment of all
sums overdrawn, or which may hereafter be overdrawn by Alexander Simp-
son & Co., Commission Agents in Edinburgh, on cash-account kept in their
name at your office in Edinburgh ; Declaring, that our conjunct and several
liability under this guarantee shall not exceed the sum of Three hundred
pounds, and interest thereof at five per cent. per annum from the date of
demand ; and that this guarantee shall continue in full force and effect, not-
withstanding any changes in said firm, or dissolution thereof: IN WITNESS
WHEREOF these presents, written by John Barclay, clerk in the Bank of
Scotland, Edinburgh, are subscribed by me, the said Johu Smith, at Edin-
burgh, on the fourth day of March Eighteen hundred and seventy-six, before
these witnesses, Alexander Maclean and James Henderson, both clerks in
the Bank of Scotland ; and by me, the said John Henderson, at Edinburgh,
on the fifth day of same month and year, before these witnesses, the said
John Barclay and David Haig, also clerk in the Bank of Scotland.

(Signed) JOHN SMITH.
Alex. Maclean, witness. )

Jas. Henderson, witness,
JouN HENDERSON.
John Barclay, witness,
David Haig, witness,
(4 6d. stamp only.)
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DELIVERY-ORDER FROM THE OWNERS OF COTTON.
Messrs A B & Co.,

Cotton Brokers, Glasgow.
Gentlemen, Glasgow, 1st May 1876.
Please deliver to the Bank, or their order, One hundred bsles
of Cotton, ex ¢ Amelia,” marked as under.
Your obed. servt.
(Signed) JAs. JOHNSTON.
H', 33,
H, 25.
25
100.

(To be stamped with One penny stamp duty.)

Brokers to Bank.

Glasgow, 2d May 1876.
Referring to the Delivery-order, of which the prefixed is a copy, we have
now to state that we hold the One hundred bales Cotton, therein referred
to, on your account, free from all right of lien, excepting to the extent of
what may be due to us for advances, for freight, and for warehouse rent.

‘We are, &c.
To the Manager of the

CLAIM FOR VOTING AND RANKING ON THE SEQUESTRATED
ESTATE OF A COMPANY.

STATE OF DEBT due to the Bank of Scotland by Cumming & Fairley,
Clothiers in Edinburgh, as a Company, and John Cumming and
Alexander Fairley, the individual partners of that firm, as at the
date of their Sequestration on 28th February 1876.

1. On Cash-account kept at the office of the said bank in
Edinburgh, in name of the said Cumming & Fairley,
under Bond of Credit granted by them as a Company,
and by the said John Cumming and Alexander Fairley,
as partaers thereof and as Individuals, and by William
Simpson, Draper in Leith, and George Thomson,
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Brewer in Edinburgh, p. £600, dated 8d Jamnary
1874, . .
Add Interest to 28th Febmn.ry 1876 .

185

£595 0 0
-710 0

£602 10 0

11. Principal sum overdrawn on said Cash-account per
separate copy thereof, annexed hereto, and relative
cheques, . . . . £160 0 0

Interest to 28th February 1876 . . 410 0

[NoTE.—The copy should start from the time the
overdraft commenced, or with a docqueted
balance.]

III. On Bill drawn by said Cumming & Fairley on, and
accepted by, Robert Balfour, Draper, Falkirk, and
indorsed to the said bank, by said Cumming & Fairley,
dated 4th December 1875, at Three months’

date, . . . £25 0 0
Rebate of Interest from 7th March to date
of Sequestration, . . . . . 0 2 6

IV. On Bill drawn by said Cumming & Fairley on and
accepted by James Smith, Draper, Dalkeith, and
indorsed by the drawers to said bank, dated 11th
October 1875, at 4 m/d., . . . £60 0 0

Add Interest to date of Sequestration, . 010 6

V. Ou Bill drawn by Peter Mathew, Manufacturer, Gala-
shiels, on and accepted by the said Cumming & Fairley,
and indorsed by the drawers to said bank, dated 1st
November 1875, at six months, p. £100, £100 0 0

Rebate of Interest from 4th May 1876 to
date of Sequestration, . . . . 210 0

VI. On the following Bills, binding on Thomson &
Wallace, Drapers in Edinburgh, payment of which was
guaranteed to the said bank by the said Cumming &
Fairley, conform to their Letter of Guarantee to said
bank, dated 1st May 1875, viz. :—

Carried forward,

164 10 0

2417 6

50 10 6

9710 0

£939 18 aQ
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Brought forward,

1. Bill drawn by said Thomson & Wallace on George
Miller, Clothier, Leith, dated 16th November 1575, at

£939 18 0

8 m/d., . . . e . £25 0 0
Interest thereon, . . . . . 0 3 6
— 25 8 &6
2. Bill drawn by John Thomson, Manufacturer, Dundee,
on and accepted by said Thomson & Wallace, indorsed
by the drawer to said bank, dated 15th October, atj'3
m/d., . . . . . £30 0 0
Interest thereon, . . . . . 010 6
— 80 10 6
£995 12 0
(Date.) —This is the State of Debt referred to in my Affi-

davit annexed hereto.
(Signed) C D, Cashier.

A B, Justice of Peace for the
County of EdinBurgh.

APPENDIX.

Note oF SECURITIES held by the said Bank against the said Debt.

I. Securities over the Company Estate of the said
Cumming & Fairley.

1. Bill drawn by the said Cumming & Fairley on and
accepted ‘by Thomas Davidson, Leith, dated 2d
January 1876, at 8 m/d., p. £40, which is hereby
valued at, . . . . . . .

2.* Bill drawn by said Cumming & Fairley on and accepted
by Wm. Stevenson, Dunse, dated 1st February 1876,
at 2 m/d., p. £20, which is hereby valued at, . .

£20 0 o0

£15 0 o0

£35 0 o
e ———————
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II. Security over the Individual Estate of the said
John Cumming.
Policy on the Life of the said John Cumming with the
Scottish Widows’ Fund, dated 1st March 1850, p.
£500, assigned to the said bank by assignation in
their favour, by the said John Cumming, dated 11th
May 1870, which is hereby valued at, . . . £120 0 0

——————

III. Valuation of the obligations of parties liable in -
relief to the said Cumming & Fairley,

1. Robert Balfour, acceptor of Bill forming item No, IIL in

said State, .- . £ 0 0
2. James Smith, acceptor of Bill formmg item No IV in
said State, . . . . . 10 0 O
3. Thomson & Wallace, drawers of Bill No. 1, under item No
VL . . « . « w e 500
4. George Miller, acceptor lxst mentioned Bll], . . . 5 00
6. John Thomson, drawer of Bill No. 2, under item No. VI.
of said State, . . .« . o 710 0
6. Thomson & Wallace, acceptors of la.st mentioned Bill, . 10 0 0
£42 10 0
(Date.) —This is the Appendix referred to in my

Affidavit, annexed hereto.
(Signed.) C D, Cashier.
. A B, Justice of Peace for the
County of Edinburgh.

AFFIDAVIT.
At Edinburgh, the fourth day of March Eighteen
hundred and seventy-six years.

In presence of A B, one of her Majesty’s Justices of the Peace for the
County of Edinburgh.

Compeared C D, Cashier, and in name and for behoof of the Bank of
Scotland, who, being solemnly sworn and interrogated, depones, that
Cumming & Fairley, Clothiers in Edinburgh, as a Company, and John
Cumming and Alexander Fairley, the individual partners of that firm, were,
at the date of their Sequestration on 28th February last, and still are, justly
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indebted and resting owing to the said bank the sum of £995, 12s., being
the amount of the prefixed State of Debt, and conform to the seversl
grounds of debt therein specified ; which State is signed by the Deponent
as relative hereto, and held as engrossed hersin. Depones, That no part of
said debt has been paid or compensated to the said bank (if payments have

been got from co-obligants since the Sequestration, state them here), and that
they hold no persons bound for the same other than the bankrupts and the

other persons mentioned in said State. Depones, That, in security of the

said debt, the said bank hold the various securities specified in the Appen-

dix to said State, which Appendix is here referred to and held as engrossed

herein, and that they hold no other security for the said debt. Farther,

and with a view to voting on the company estate of the said Cumming &

Fairley, the deponent hereby values the several and respective Bills specified
in the Note of Securities, forming the first head of said Appendix, at the
respective sums there stated, amounting together to the sum of £35, and he
values the obligations of the parties liable in relief to the said Cumming &
Fairley, and bound on the several and respective Bills specified and con-
tained in the said Appendix under the third head thereof, at the several and
respective sums there mentioned, amounting in cumulo to £42, 10s., which
two last-mentioned sums, amounting together to the sum of £77, 10s., being
deducted from the foresaid sum of £995, 12s., leaves a balance of £918, 2s.,
for which the deponent claims a right to vote on the company estate of the
said Cumming & Fairley : And, with a view to voting on the individual
estate of the said John Cumming, the deponent hereby values the security
held by the said bank over his estate, as specified in the said Appendix,
under the second head thereof, at the sum of £120, and the deponent values
the claim!of the said bank against the estate of the said company at the
sum of £250; and the claim of the said bank against the estate of the
said Alexander Fairley, the other individual partner of said company, at
the sum of £20, amounting, said three last-mentioned sums, to £390, which,
being deducted from the foresaid sum of £995, 12s., leaves a balance of
£605, 12s., for which the deponent claims a right to vote in all matters re-
lating to the individual estate of the said John Cumming; and in like
manner, the deponent, in claiming to vote on the individual estate of the
said Alexander Fairley, hereby values the claim of the said bank against the
said company at the sum of £250, and the claim of the said bank against
the estate of the said John Cumming at the sum of £50, which two sums,
amounting together to £300, being deducted from the foresaid sum of £995,

12s., leaves a balance of £695, 12s., for which the deponent claims a right
to vote in all matters relating to the individual estate of the said Alexander
Fairley : Farther, the deponent claims to be ranked on the said company

estate, with a view to drawing a dividend for the foresaid sum of £995, 12s.,

under deduction of the foresaid sum of £35, the value of the foresaid
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securities over their estate, which sum being so deducted, leaves a balance of
£960, 128. ; And he claims to be ranked on the estate of the said John
Cumming with a view to drawing a dividend for the foresaid sum of
£995, 12s., under deduction of the foresaid sum of £120, the value of the
foresaid security over his estates, which, being so deducted, leaves a balance
of £875, 12s. ; and he claims to be ranked on the estate of the said Alex-
ander Fairley for the foresaid sum of £995, 12s. All which is truth, as the
deponent shall answer to God.
(Signed) C D, Cashier.
A B, Justice of the Peace for the
County of Edinburgh.

NoTe.—1t s seldom of much practical importance to vote on the estates of
individual partners of a company, so that in most cases the part of the
Afidavit which refers to a vote on the individual estates might be omitted.

It unll be kept in view that in @ Ranking Claim on the estate of partners,
it s mot mecessary to value the Claim against the Company in the Afidavit.
The trustee does this himself in adjusting the ranking.

AFFIDAVIT WHERE No SECURITY IS HELD, AND WHERE THE BANKRUPT
I8 THE PROPER DEBTOR.

(Prefix State.)
At Edinburgh, the fourth day of March Eighteen
hundred and seventy-six years.

In presence of A B, one of Her Majesty’s Justices of the Peace for the
County of Edinburgh. ’

Compeared C D, Cashier, and in name and for behoof of the Governor and
Company of the Bank of Scotland,{who, being solemnly sworn and interro-
gated, depones, That Alexander Mackenzie, Brewer in Edinburgh, was, at
the date of his sequestration on 27th March last, and still is, justly indebted
and resting owing to the said bank the sum of One thousand and fifty
pounds sterling, being the amount of the prefixed State of Debt, and con- -
form to the grounds of debt therein enumerated, which State is signed by
the deponent as relative hereto, and is held as engrossed herein. Depones,
That no part of said debt has been paid or compensated to the said bank,
and that they hold no persons bound for the same except the bankrupt and
the other persons mentioned in said State, and no security for the same.
All which is truth, as the deponent shall answer to God.

(Signed) C D, Cashier.
A B, Justice of the Peace for the
City of Edinburgh,
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MANDATE TO VOTE IN A SEQUESTRATION.
SIR, Bank of Scotland, 1st May 1876.

I hereby authorise yon to attend, act, and vote at all Meetings in the
Sequestration of the above named Alexander Mackenzie, with all the powers
which belong to the Bank of Scotland.

I am, Sim,
Your obed. ‘servt.,
C D, Cashier.

To James Mitchell, Esq.,

Accountant, Edinburgh.
[or]
Alexander Anderson, Esq.,
8.8.C., Edinburgh.

NoTE.— The question has been raised as to whether or not such mandates
require stamps, but it does not seem to have come before the Court of Session.
A very sound and able lawyer (Mr Sheriff Barclay) has indicated a distinct
opinion that such mandates are exempt from duty, and we are disposed to
leave the madter to rest on his arguments. (John Bell's seqn., Perth, Aug.
1872.)

FORM OF MORTGAGE OF STOCKS (MARKETABLE SECURITIES

ACT.)
Loan of £
Memorandum of Agreement between (hereinafter
called the Borrower) on the one part and the (hereinafter

referred to as the Lenders), on the other part.

‘Whereas, the Borrower having borrowed, or being desirous to borrow from
the said BANKING COMPANY the sum of Sterling, for the
term of calendar months from the day of Eighteen
Hundred and Seventy , has transferred, or does hereby undertake and
agree to transfer, into the name of thesaid BANKING CoMPANY the following
Stocks or Shares, viz.:—

which are to be held by the said BANKING CoMPANY as Security for the said
Loau, upon the following Terms, that is to say:—
1. Interest is to be charged upon the Loan and upon all further Monies
(if any) to be lent or paid by them to or for the Borrower, at the rate of
per cent. per annum.
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2. The Borrower shall, at the expiry of the said term of calendar
months, repay the said principal sum and interest.

3. Any Dividends which may be declared upon the said Stock or Shares
are to be received by the Lenders, and placed to the Borrower’s Credit, or to
be paid by the Lenders to the Borrower or his Broker or Agent.

4. All Calls which may be made during the continuance of the Loan upon
the Stock or Shares thus deposited, or upon any new Shares to which, if
created, the holders of the existing Stock or Shares will be entitled, are to
be paid by the Borrower ; but should the Lenders pay them, then a Com-
mission of Five Shillings per cent. to be charged thereon, in addition to
interest on the same, after the above rate.

5. If at any time or times, during the continuance of this Agreement, the
Market Value of the said Stock or Shares, or any of them, shall not be

per cent. above the Money owing on this Security,—said value to be
ascertained by reference to the Price Lists of the London, Liverpool, Man-
chester, and Glasgow Stock Exchanges, or any one of them, the Borrower
engages, within three days, upon being required by notice in writing to do
80, by letter sent through the Post Office to the Borrower, addressed as above
designed, to furnish such additional security, to the satisfaction of the
Lenders, or at the Lenders’ option, to repay so much of the Principal
Money owing as shall always maintain the market value of the said securities
at per cent. above the money owing.

6. At the termination of the period for which the Loan is contracted, the
said BANKING CoMPANY shall transfer to the Borrower, or order, upon being
repaid the sum that shall then be due, together with all Calls made and
paid by them, or remaining unpaid, including any balance of Interes} and
Commission which may remain, after deducting the Dividends on the said
Stock or Shares received in the interim, and provided the various stipulations
contained in this Agreement have been fulfilled by the Borrower, the whole
of the said Stock or Shares which shall then be in their hands ; and failing
the performance upon the Borrower’s part of any of the requirements
contained in this Agreement, the said BANKING COMPANY are hereby
authorised and empowered, without further notice or authority, to sell and
dispose of, at the market price of the day, the Stock or Shares then in their
possession, or such part of them as they may see fit, and claim from the
Borrower any deficiency that may thence arise.

7. Should the said BANKING CoMPANY fail to deliver the Stock or Shares
on the Borrower tendering the amount due at the termination of the period
for which the Loan is contracted, the Borrower shall have power, after giving
three days’ notice to the Lenders, to purchase, at the market price of the
day, a similar amount of Stock or number of Shares, and a right to claim
from the said BANKING CoMPANY any difference that might arise in the
purchase beyond the amount due to the said BANKING CoMPANY,
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8. A written notice sent to or by the Broker or Agent or either of the
parties, shall be considered equally binding as if sent to or by the Principals,
and all acts and things hereinbefore agreed, or authorised, to be done by, or
to, or in favour of, the Borrower and Lenders respectively, shall or may
respectively be done by, or to, or in favour of, their Executors, Admini-
strators, or Assigns.

9. If the Broker or Agent of the Borrower shall require the Lenders to
deliver or assign all or any portion of the said securities either before or at
the termination of the period for which this Loan is contracted, it shall be
lawful for the Lenders (if they shall think fit) to do so, and to do and execute
all such acts and deeds as may be necessary for the purpose.

As witness the hands and seals of the said parties, this day
of in the year of our Lord, One Thousand Eight Hundred and
Seventy

Signed, sealed, and delivered by
the above named ('mB&"'ﬁ';:m SEAL.

before and in presence of
Signed, sealed, and delivered on

behalf of the said BANKING CoM-
PANY, by (Hgnter
before and in presence of
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MEMORANDUM as To BANKING 1n SCOTLAND (by Mr JaMEs
SiMpsoN FLEMING). Reprinted from the Appendix to the Report of
the Select Committee of the House of Commons, on Banks of Issue,
1876.

The existing Scottish banks are 11 in number, and are all joint-stock
companies. They are—

. The Bank of Scotland.

. The Royal Bank of Scotland.

. The British Linen Company Bank.

. The Commercial Bank of Scotland.

The National Bank of Scotland.

. The Union Bank of Scotland.

The Aberdeen Town and County Banking Company.
The North of Scotland Banking Company.
. The Clydesdale Banking Company.

. The City of Glasgow Bank.

. The Caledonian Banking Company.

H O © NSO N

b

The five banks first mentioned have their head office or principal place of
issue in Edinburgh, Nos. 7 and 8 at Aberdeen, Nos. 6, 9, and 10, at
Glasgow, and No. 11 at Inverness.

Banking in Scotland has no legal history prior to 1695.

Bank of Scotland.

By the Act of the Scottish Parliament, Will. III., Parl. 1, Sess. 5§ (17th-
July 1695), entitled ¢ Act of Parliament for erecting & Bank in Scotland,”
which recites that *‘ our Soveraign Lord, considering how useful & publick
““bank may be in this kingdom, according to the custom of other kingdoms
‘‘and states, and that the same can only be best set forth and managed by
‘‘persons in company with a joint stock sufficiently indued with these
¢ powers and authorities, and liberties necessary and usual in such cases;”
“‘ a joynt stock amounting to the sum of twelve hundred thousand pounds
‘‘ money " (equal to £100,000 sterlihg) was allowed ‘‘to be raised by the
¢‘ company hereby established for the carrying and management of a publick
““bank.” The subscribers to the joynt stock were ¢‘ declared to be one body
¢“ corporat and politick by the name of the Governor and Company of the
¢‘ Bank of Scotland.” Provision was made for the management of the affairs
of the bank by a governor, deputy-governor, and 24 directors. It was
enacted “‘ That the joynt stock of the said bank continuing in money shall
““ be free from all publick burden to be imposed upon money for the space
¢ of 21 years after the date hereof, and that during this space it shall wet

R\
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¢¢ be leisom to any other persons to enter into and set up a distinct company
¢ of bank, within this kingdom, besides those persons allenarly m whose
¢¢ favors this Act is granted.”

No special authority was conferred by the Act to issue bank mnotes, but
such authority may be implied from the declaration, * That summar execu-
“ tion by horning shall proceed upon bills or tickets” (the ancient Scottish
name for bank notes) * drawn upon or granted by or to and in favours of
¢ this bank, and the managers and administrators thereof for the time.”

The capital of the bank was increased to £200,000 sterling by the Act 14
Geo. II1., c. 32;to £300,000 by the Act 24 Geo. 11I., ¢. 12; to £600,000 by
the Act 82 Geo. III., c. 25; to £1,000,000 by the Act 84 Geo. I1I., c. 19;
and to £1,500,000 sterling by the Act 44 Geo. III., c. 23.

The capital authorised by the last-mentioned Act has all been subscribed,
and to the extent of £1,000,000 has been paid up.

By the Act 36 and 87 Vict., c. 99, the bank was authorised to create and
issue additional capital stock to any amount, not exceeding £3,000,000
sterling, making a total capital of £4,500,000 sterling, but this extended
power has not been exercised.

Royal Bank of Scotland.

The Royal Bank of Scotland was incorporated by Royal Charter, dated
the 31st May 1727, with ¢ full power and liberty to exercise the rights and
¢ powers of banking in that part of the United Kingdom called Scotland
“only.” The capital was not defined. The corporation was to consist of
proprietors of the Equivalent Company (which was a Company incorporated
by letters-patent granted in pursuance of the Act of Parliament 5 Geo. L.,
c. 20, entitled ““ An Act for setting certain yearly fands payable out of the
¢¢ revenues of Scotland and other uses mentioned in the Treaty of Union,
‘‘and to discharge the equivalents claimed on behalf of Scotland im terms
““‘of the same treaty, and for obviating all future disputes, charges, and
¢¢ expenses concerning these equivalents”), who were empowered to sub-
scribe such part or share of their stock of the Equivalent Company as they
should think proper, for and towards raising a fund for the more effectually
carrying on the trade and business of banking. The company was anthorised
¢ to keep the money or cash of any person or persons, bodies politic and
¢¢ corporate whatsoever, and may borrow, owe, or take up, in Scotland, on
¢ their bulls or notes payable on demand, to be signed in such manner and
¢ by such persons as the court of directors hereinafter mentioned shall direct
‘‘ and appoint, or in such other manner as the said court of directors shall

‘‘ think fit, any sum or sums, of money whatsoever.”

A second Royal Charter was granted to the bank, dated 1st November
1738, which recited that certain of the proprietors of the Equivalent Com-
pany had subscribed parts and shares of their stock of that company into
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the Royal Bank to the extent of £111,000. The Charter authorised the
increase of the capital to the extent of £40,000, making a total capital of
£151,000, ‘“‘and that either by taking subscriptions of other equivalent
‘¢ stock not already subscribed into the said bank, or by taking in subscrip-
¢ tions of certain sums of money upon land security, or any other ways and
‘‘ means,” that the directors should judge most safe and beneficial ; and it
was declared that in case the Parliament of Great Britain should redeem the
equivalent stock, the Royal Bank of Scotland should continue for ever as if
no such redemption were made.

By a third Charter, dated the 16th day of May 1770, the  privileges,
authorities, and rights formerly granted to the bank were confirmed, and the
directors were empowered to assign and transfer the sum of £111,000 of
equivalent stock originally subscribed iuto the bank, notwithstanding that
the same was incorporated as the stock of the bank, and it was declared
that, notwithstanding of such transfers or assignments of equivalent stock,
the corporation of the Royal Bank should continue for ever, and the monies
arising from such transfers or assignments should be deemed part of the
stock of the bank.

The capital of the bank was increased to £300,000 by a fourth Charter,
dated 10th June 1783; to £600,000 by a fifth Charter, dated 5th June
1788; to £1,000,000 by a sixth Charter, dated 7th August 1793; to
£1,500,000 by a seventh Charter, dated 81st January 1804; and to
£2,000,000 by an eighth Charter, dated 30th December 1829.

By the Charter last mentioned, the power of the bank to sue and be sued,
and its powers of investment were extended and enlarged, and the bank was
required to render annually to the Lords Commissioners of the Treasury a
certified account, showing the weekly amount of the bank’s notes in circula-
tion of each denomination.

By 36 and 37 Vict., c. 217, 8. 2, it was enacted that ¢‘it shall be lawful
¢ for the Royal Bank to establish a branch for the purpose of carrying on
¢¢ the business of banking in London, and to take, hold, and dispose of lands
¢¢ and houses, and other real property and estate for the purpose of such
““branch ; provided that nothing in this Act contained shall authorise the
‘‘ Royal Bank to issue its own bank notes elsewhere than in Scotland.”
.The capital of £2,000,000, authorised by the Charter of 1829, is fully paid up.

British Linen Co.

The British Linen Co. was incorporated by a Royal Charter, dated 6th
July 1746, with “‘power te carry on the linen manufactory in all its
‘“ branches, and for that purpose to employ all necessary artificers, and to buy
“‘ or sell flax, yarn, and linen, and to do everything thut may conduce to the -
‘¢ promoting and carrying on the said linen manufacture.” The corporation
was authorised to raise a capital joint stock not exceeding £100,00Q, exd
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also *‘ to take up money upon bills, bonds, or obligations under their com-
“ mon seal at such rate of interest from the borrowing thereof as they shall
*¢ think fit, so as the principal money which they shall so borrow do not
¢ exceed at any time the sum of £100,000 sterling.

A second Charter was granted to the company, dated 5th June, 1806,
which recites a petition of the comparly under their seal, setting forth,
inter alia, *“That the said corporation of the British Linen Company
¢ had raised and completed the said capital stock of £100,000 sterling, and
¢¢ did for some time deal in the linen manufacture at Edinburgh, and other
¢ places in Scotland: That in the first years after the institution of the
¢ company, they found it necessary in making their payments for linen, to
‘“issue promissory notes, payable on demand, and they soon found thsat
¢ they would be of more utility and better promote the object of their insti-
“‘ tution, by enlarging the issue of their notes to traders and manufacturers,
¢“ than by being traders or manufacturers themselves, and that they had
““issued their notes in this way for nearly 60 years; that the petitioners
““ humbly conceived they could be of still more utility to the country and
¢“ the trade thereof, if they were permitted to enlarge their capital by an
‘“‘addition of the sum of £100,000 to the said original capital to carry on
‘‘ their business.” The Charter authorised the company to enlarge the
capital to any sum not exceeding £200,000, ‘ to be employed in the same
‘‘ way and manner and to the same purposes as the said original stock of
¢¢ £100,000 has been used and employed under the said former letters patent,
‘“and to accomplish the ends of the institution in manner before men-
‘¢ tioned.”

By subsequent Charters, the last of which was dated 19th March 1849,
power was given to augment the company’s capital to any sum not exceeding
£1,500,000 in all, *for the purpose of carrying on the business of banking
¢“as heretofore accustomed.”

The capital of the British Linen Company already created upon and paid
up is £1,000,000.

Commercial Bank of Scotland.

The Commercial Bank of Scotland was established in 1810, and incorpo-
rated by a Royal Charter, dated 5th August 1831, ¢ for the purpose of carry-
ing on the business of banking in all its branches.” The capital was declared
to be £3,000,000 sterling, to be held and disposed of in the manner men-
tioned in the deed of partnership of the company, bearing date the 81st day
of October 1810, and several subsequent dates. It is declared by the Charter
‘‘ that nothing contained in these presents shall be construed as intended to
““limit the responsibility and liability of the individual partners of the said
¢’ corporation, for the debts and engagements lawfully contracted by the said
‘¢ corporation, which responsibility and liability is to remain as valid and
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‘¢ effectual as if these presents had not been granted, any law or practice to
“‘ the contrary notwithstanding.”

The paid-up capital of the Commercial Bank of Scotland amounts to
£1,000,000.

National Bank of Seotland.

This company was established on 21st March 1825, in terms of a contract
of copartnership between and among the partners, by which the capital stock
of the company was fixed at £5,000,000. The bank was incorporated by a
Royal Charter, dated the 5th day of August 1831, which contains a declara-
tion as to the liability of the individual partners to the same effect as that
in the charter of the Commercial Bank above quoted.

The capital now paid up amounts to £1,000,000.

The remaining Scottish banks have all been constituted since the year
1825 as joint-stock companies, under contracts of copartnership, and with
the exception of the Caledonian Banking Company, have all been registered
and incorporated under the Companies Act, 1862. The Union Bank of
Scotland as now constituted, although not formed under that name till a
comparatively recent date, is the result of the union of several issuing
banks, some of which were established in the eighteenth century. It has
head offices both in Glasgow and in Edinburgh.

The paid-up capital of these banks is as follows :—

Union Bank of Scotland, . . . £1,000,000
Aberdeen Town and County Bank . . 252,000
North of Scotland Bank, . . . 320,000
Clydesdale Bank, . . . . . 1,000,000
City of Glasgow Bank, . . . . 870,000
Caledonian Bank, . . . . 125,000

The right to issue bank notes or notes payable to bearer on demand, has,
from the infancy of Scottish banking, been regarded as a common-law right,
not only of the great banking corporations, but also of individuals, whose
power of issue was, prior to 1844, limited only by their credit with th
public, and their ability to maintain their notes in circulation. Accord-
ingly, immediately after the institution of the Bank of Scotland in 1695,
that bank began to issue such notes of the values of £100, £50, £20, £10,
and £5. The reported case of More v». Murray, 25th November 1696
(Brown’s Supplement, vol. iv. p. 331), shows that such notes were then in
active circulation. In 1704 the Bank of Scotland began to issue notes of
the value of 20s, From its establishment in 1727 the Royal Bank issued
notes of various denominations. The case of Crawford, 24th February 1749
(reported in Morison's Dictionary, p. 875), shows the view theun taken WLy
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the Court of Session of bank notes. 1In that case a promissory note of the
Bank of Scotland had been stolen, and having subsequently come into the
possession of the Royal Bank for value, a competition arose between the
Royal Bank and the original owner; and the Court held, * First, that money
““is not subject to anyvitium reale, and that it cannot be vindicated from the
¢ bona fide possessor, however clear the proof of the theft may be; second,
““that bank notes, serving the purposes of money, must be entitled to the
“¢ same privileges.”

In the early part of the eighteenth century the Bank of Scotland began
to issue notes containing what was called an optional clause, declaring the
note to be payable either on demand, or, in the option of the issuer, six
months after demand, with interest at the rate of 5 per cent. from the dato
of demand for payment.* Other banking companies followed this example,
and notes were issned of as low a denomination as 5s. The consequence
was, that coin almost disappeared from Scotland. The optional clause was
putanend toby 5 Geo. III., c. 49 (1765),+ which prohibited the issue of any
bank note ‘‘but such as shall be payable on demand in lawful money of
¢ Great Britain, and without reserving any power or option of delaying pay-
¢ ment thereof for any time or term whatsoever,” and the issue of promissory
notes for less than 20s. was thereby prohibited.

The right of the Bank of Scotland, Royal Bank of Scotland, and British
Linen Company *to issue promissory notes for the sums of one pound, one
¢ guinea, two pounds, and two guineas, payable to the bearer on demand,”
was expressly recognised by 55 Geo. IIL., c. 184, as it had previously been
by 39 Geo. III., c. 107, 48 Geo. III., c. 149.

By 9 Geo. 1V., c. 65, the issue of promissery notes for less than £5 made
or issued in Scotland or Ireland, was prohibited in any part of England
under severe penalties.

‘With these exceptions, till the passing of the Aet of 1844, there was no
legislative interference with what was till that year, the right at ecommon
law of any banking company, and of any individual or body of individuals
in Scotland, to make and issue promissory notes, payable to bearer on de-
mand. During the latter half of the eighteenth and the early part of the
nineteenth century, this right was exercised by numerous joint-stoek com-
panies as well as by private banking eopartnerships in various parts of
Scotland.

Prior to 1844 all private banks of issue had cessed to exist in Scotland,
having been absorbed by one or other of the great joint-stock banks.

* Lawson’s * History of Banking,” p. 114.

+ Sect. 7, which contains this prohibition, was repealed by Statute Law Revision Act,
1867, as ‘ virtually repealed or superseded; see 54 Geo. III., c. 4, and 57 Geo. IIL, c 46,
as to tokens; 8 & 9 Vict. c. 88, ss. &, 16,18, 19.*
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The Act of 1844 (sect. 10) enacts ‘‘ that from and after the passing of this
¢ Act no person, other than a banker, who, on the 6th day of May 1844, was
¢ lawfully issuing his own bank notes, shall make or issue bank notes in any
¢¢ part of the United Kingdom.”

This Act was followed by the 8 & 9 Vict., c. 38 (1845), * to regulate the
¢ issue of hank notes in Scotland,” under which, since its date, the circula-
tion of the Scotch banks has been conducted. Appended hereto is a copy of
the last published Gazette return of the circulation of the existing Scotch
banks.

The Act 7 & 8 Vict., c. 113, was passed *‘ to regulate joint-stock banks in
¢ England,” and it was extended to Scotland and Ireland by 9 and 10 Vict.,
c. 75. These Acts were amended by 17 & 18 Vict., ¢. 73, and by 19 Vict., c.
8, the period was extended, ‘‘for which Her Majesty may grant letters-
¢ patent of incorporation to joint-stock banks in Scotland existing before the
““Act of 1846.” None of the existing Scotch banks availed themselves of the
privileges conferred by these Acts.

Legal doubts as to the right of partnerships trading under a descriptive
name to sue under that name (vide Culcreugh Cotton Company, 27th
November 1822, 2 Shaw, 47 ; Cabbell v. Brock, 13th May 1828, 3 W. 8. 75;
and Commercial Bank v. Pollock’s Trustees, 28th July 1828), led to the
passing of the Act 7 Geo. IV., c. 67 (1826), ¢ to regulate the mode in which
¢¢ certain societies or copartnerships for banking in Scotland may sue and be
“‘sued.” The younger banks being now incorporated by registration under
the Companies Act, 1862, are entitled to sue in their corporate name.

Reference may be made to a *“ Return of the Names of all Banks existing
¢“in Scotland on 1st January in the years 1819, 1830, 1845, and 1864 re-
¢ spectively,” ordered by the House of Commons to be printed, 29th April
1864, as showing the gradual decrease in the number of banks in Scotland
which has resulted from numerous amalgamations. Since the date of that
return the Central Bank of Scotland (No. 23) has been united with the Bank
of Scotland.

J. 8. FLEMING.

Edinburgh, 1st May 1874.

NoTE.—Since the preceding Memorandum was written the capital of the
Ci'y of Glasgow Bank has been increased to £1,000,000 ; that of the North of
Scotland Bank to £388,176; and that of the Caledonian Bank to £150,000.

(Over
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following conmgnments of
. . 46
lodged, . 46, 48 90 109
must be written on face
of stamped paper; other-
wise invalid,
securi . 48 90 109
Bond and isposition in secunty, 93
Bond, heritable, for cash-credit, 93
personal for cash-credit, . 79
Borrowing powers of pubhc
bodies not to be pre-
sumed, 971
of parochial boards hmlted 92
Burgage subjects and feu, dis-
tinction abolished, A
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Cancelling adhesive stamps, 24, 53 | Composition-contract, . 161
Cash-account, . 79 | Composition, recovery of, . 151
form of bond, . 80 settlement in a sequestra-
rights of sureties, . . 80 tion, . . 150
operations on account, . 82 [ Confirmation of an execntor, . 14
overdrafts, . . . 82| Confusion, discharge by, . 115
credit to a company, 86 | Conjugal Rights Act, . . 9
change in copartuership, . 86 | Conjunct and several o'bhga-
termination of bond, . 88 tions on bills, . 30
diligence on bond, . . 89 and confident in accom-
on bills, . 90 modation bills, . . 34
on minutes by pubhc bodla 91 on bonds, . 80 -
Cautionary obligations, 68 | Conquest, dlstmctlon of fees of

constitution and construc-

tion of, . . 68
grescription of, . 69
y & company, . 73
Cautioner, discharge of, . 71
Certificate of amount due on
cash-account, . . 80
- Cessio bonorum, . . . 163
Cheque, bankers’, . . 53
cancellation of stamps, 83
post dated, 53
must be for British money, 53

crossed cheques, alsosee Preface.

transfer of, . . 54
presentment of, . . b4
payment, 56
dishonoured eheques, 57
Cheques refused : in case of in-
sufficient funds—proper
answer—holder not en-
titled to know amount
at drawer’s credit, . 56
how effected by drawer’s
death, . . 57
Children, nghts of, . 16
Clearing house, for conntry
cheques, . 56
Collusion to obtain dlscbarge of
bankrupt, 155

Companies, joint-stock, bills by, 47
Company, effect of changes in

artnership, . . 74,75
obligations by a company

out of line of business, . 6
changes in partners, . 86
cash-account to a, . 86
obligations by, 87
estates, ranking on, 147

Compensation, . .. 11

and of heritage abohshed, 16

Consignment, receiptsfor judicial, 62
Country cheques, English and
rish, . . . . 56
Covert sales, . . . 131
Credit, cash, . . . ]
Credits, foreign, . 49
Crossed cheques, . . . 54
Current-accounts, . . . 83
Days of grace . . 36
Declaration of msolvency, . 157
Deeds, execution of, 2 et seq.
parties who may grant
them, . 8 et seq.
how executed by persons
who cannot write, . 85
must be written on face of
stamp, otherwise they
are invalid, . . . 23
of arrangement, . 153
Delegation, oL . . 115
Delivery-order, . . . 104
Deposit-receipt, . 59
effect of mdorsatlon, 60
cannot operate as a testa-
ment—nor as a dona-
tion, 60
recelpts toa marned woman, 61

receipt to be drawn by

eit! er of two partles . 61

for a judicial consign-
ment, . . . . 63
Deposit of titles, . . . 108
Diligence, . 118
Diligence on a blll 41
on a bond, 95
affecting heritahle rlghts 122
Discharge and receipt, . . 114
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Discharge of cautioner, . . 75 | Funds, public, . . 167 et seq. .
implied, . . 111
of bankrupt, . 152, 153 | General security for advances
Discussion, 69 over heritages, . . 98
Dishonour, notice of 38 et seq. over moveables, . 101
of bill —notice to guarantor— | Goods consigned represented by
requisite, . . . 40 bills, .
Dissolution of copartnery, 75 bills drawn a.gamst .47
of marri . 15 security over, . . 105, 134
Dividends from bmkmpt estate, 149 in communion, . 8
Division, . 70 | Government stocks, transfer
Dock-warrants indorsed—a se- of, N . 167 et seq.
curity in England, 105 | Grace, days of, . . 36
Docquet, confirming account, . 138 | Guarantees, . . .
to be signed by Justice ‘of constitution of, . . b
Peace, or Notary, where discharge of granter’s, 77
partycannot wrlte, 8,5 informal guarantees per-
Document bills, . .49 fected by rei interventus 77
Draft, banker’s, . 58 notice of dishonour to
ters, . 78
English law of bankruptcy, 156 | Guarantor should get notice of
Entries in bank books, . 82 dishonoured bill, . 178
Execution of deeds, 2 et scq.
of a deed in the English Heritable securities, 93 ef. seq.98 ef seq.
form, Heritages, general security
of dlllgence —see  Dili- over, . . 98 et seq.
gence. diligence aﬂ'ectmg 122 et seq.
Executor, confirmation of, 14 | Holidays, what are statutory, 37
office of, . . 17 | Husband and wxfe, . . . 7
Executornominate, explanatlon
of, 14 | Implied mandate, . . . 66
dative, explanatxon of 14 discharge, . . 115
surviving may administer Indorsation of bllls, . . 33
trust fund, .20 of cheques, 54, 57
Explanatory matter in bllls 31 deposit receipts, . 60
Inhibition, . . . . 122
Factor cannot delegate his Inhibitions prescribe in five
powers, . . . 64 years, but may be regls-
powers of, . . 64, 65 tered anew, . . 123
Factory and commission, 63 | Insolvency, . . . 127
Feu and Burgage subjects, Insolvent persons, a.henatlons
distinction of abolished, 15 by, . . 127 et seq.
Firm—see Company. Insurance—seapohcy—mustbe
Fleming, James 8., general stamped, 50
manager of the Roya Bank Interest, accumu]atlon of on
of Scotland—-his Memoran- ca.sh-accounts 84
dum on the legal history of on consignments, . 62
Scotch banks. , . 193 | Intestate succession, . 18
Foreign credits, . . . b1 succession under £150—
Forgery of bank draft, 58 great privileges granted to, 18
of bill, . . . 30 no caution required, . 18
Forthcoming, action of, . 119 | Intimation of assignation, . 102
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100, . . . . . 59 | Minors can make a settlement, 7
Minutes of public bodies for
Joint-stock companies, bills and cash-credit, 91
romissory-notes by, 27 of public bodies for cash
Judicial consignment, receipt accounts, . . )|
for, . 62 | Mortgage, . . . . 94
proceedmgs—see Dzhgenaz. over a ship, 97
Jus mariti, . . . 8 | Moveable property, ‘transfer of 101
relicte, 156 security over, . 101 to 108
Justice of the peace and two Moveables in debtor’s posses-
witnesses may execute & sion, although ostensibly
deed for person who can- invoiced sagzs no secur-
not write, . . . 5 ity unless bona- -fide pur-
chaser, 134
Lading, bill of, . . 49,103 [ Mowbray, Mr, his analysxs of
Leasehold property, secunty the Conveyancmg Act
over, . 95 (1874), . . 124
Legal holidays, . 37 Mnltlplepomdmg, . . . 63
tender, . 59
expiry of, . . . 124 | Negotiation of bills, - . 35
Legitim, - . . . . 15 of bxl]s—see Legal Holi-
Letter of credit, . .57 37
Liability of granters of bllls, 29 of Engllsh and Irish pro-
Lien, 109 vincial cheques through
Life assurance pohmes, assugna- London Clearing House, 56
tion of, . 101 | Next of kin, . 15
Loans on nulwa.y and other Notary, one, and two mtnesses,
stocks, . . . 103 may execute deed for
person who cannot write, 5
Machinery, what is heritable Parish minister may act
and what moveable, 99 as, in certain cases, but
security over, .99 should be avoided, . 6
Majority at meeting of Notes, Bank, . 59
creditors, . . 143 | Notice of dlshonour of bills, 38
Mandate, . . . 63 et seq. to parties guaranteeing
implied, . . 66 bills, . . . . 40
Mandatory, 64 | Notour bankruptey, . . 125
cannot delegate his powers, 64 | Novation, . . . . 112
Marriage, dissolution of, . 15
Married women, obhgations Oath in sequestration, . . 1389
Ys . . 7 | Obligations of married woman, 7
protectlon to, . 9 cautionary, . . . 68
deposxt-recenpts to and by a company, . 73
accounts current with, 61 | Office of executor, . . .17
Mercantile writs, 1 | Onerosity of bills, . . 84
Minister of a parish, when and Operations on cash-account, . 81
how to act as notary, . 5, 6 [ Overdrafts on do. . 82
Minors, obligations by, . . 6
having curators should Parochial boards, their borrow-
get their consent to all ing powers restricted, . 92°
deeds, . . 7 | Parties who may grant deeds, . 6
can discharge a debt, 7 | Payment of bill, . . 45




205

INDEX.
PAGE PAGE
Payment of cheque, . 56 | Security bills over moveables,
of Bill, place of], . 26 101, 108
creditor’s nght to apply Securities requiring be
indefinite, . 115 valued under Bankrupt
Pledge, contract of 106 Act, . 139, 144
Poinding, . 121 over leasehold subjects, 95
of the ground sdvantage Sequestration, . . 135
thereof, 124 persons who may be seques-
Policy, assignation of life, 101 trated, . . 135, 136
Sea. Insurance, must be claims for voting, 137
stamped, . 50 rules as to ranking, . 144
Power of attorney for sale of claim on company estate, 147
public funds, &c., . 168 division of estate, 149
Preferences in ‘bankruptey, . 155 settlement by composmon, 150
by insolvent persons, 127, 129, recovery of do., . 151
134 winding up estate under
Prescription, law of, 115, 117 deed of arrangement, 153
of bills, . . . 43| Shares in railway companies
of arrestments, . 120 and others, how assigned
of cautionary obllgatlons, 73 in security, . . 103
Presentment of bills, . 27, 35 | Shipping document, . 49
of cheque, . . 55 | Ships bills of sale over to be
Probate of a will, . . 14 avoided as securities, 97
Procuration to sign bills, 65 | Ships, morigage of, 96
must be stamped, . 65| Stamp on bills, . . 28
Promissory-notes, see bills pas- cancellation of adheswe, . 53
sim. Stocks, transfer of government, 167
Protection to a married woman, 9 of bank, . . 169
et seq. | Subscription of deeds, 2-6
Protest of bills, 41, 42 E . . 28
Public bodies, Cash accounts Succesmon, law of, . . 14
by minutes of, . . 91 | Suretieson cash-accounts, nghts
stocks, transfer of, 167 of, 80
works, security ever, 99 on cautlona.ry obhgatlons, 71
Pupils, obligations by, . . 6
Termination of cash-account, . 88

Ranking of claims in Scotch

bankruptcies, . 144
Receipt and discharge, . . 114
Receipts for deposits, . 59

for consignments, . . 62
see Deposits.
Reduction of preferences, 127
Rei interventus, . .
Relief, right of, . . . 70

Right of admlmstratlon, 8
Rules for voting, . 136
for ranking, 144

Rules of succession, . . 16
Security bills, . . 47, 90
for general advances, . 98

Testing clause, . . . 2

Titles, deposit of, . 108
Transactions within sixty days
of bankruptey, . . 133
Transfer of bill, . . 33, 35
of cheque, . . 54, 57
of moveable property, 101-108
of government stock, 167
of bank stock, . 169
Trust-deed and settlement, . 17
for creditors, . . 159
Trustee, testamentary, . . 18
election of, . . 136
Trustees, powers of, . 19
tuitous, what, 20
investments of, . 20



206 INDEX.

PAGE . PAGE

Trustees, survivor may act, . 20 may have her earnings
Tutor cannot dispose of pupil’s protected, . . . n

heritage without autho- Wife may contract debt, and
rity of court, . .17 sue and be sued, . 11

living with husband has

Valuation of securities in a no separate control over

voting claim, . . 139 money in her name, un-

a ranking claim, . . 144 less settled by antenup-
Voting clmms, . 137 et seq. tial contract, . 13
Vouchers in sequestration must ‘Winding up of bankrnpt estate

be produced, . . 138 under deed of
for cash-account, . . 81 ment, . . . 158
‘Witnesses to a deed . 4 et seq.
‘Warrants for goods, 104 | Writer of a deed, . . . 3

Wife deserted by her husband

Writings in re mercatoria, . 1
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Erskine’s Institute of the Law of Scotland.

With the Notes of Lorp Ivory and previous
Editors, and additional Notes bringing
down the Law to the present time. By
Jaumes BapenacH Nicorson, Esq., Advocate.
In Two Vols., demy 4to. Price £4, 10s.

“ No one can look at a page of the edition now before us without
seeing evidence of the immense labour bestowed upon it, nor can a page
be perused without the reader being satisfied of the capacity and
thoughtfulness of the editor. . . . . The institational writer who
bas held his ground best against all comers has been worthily repro-
duced ; and equally the student and the advanced lawyer will find him-
self in great security trusting that by referring to this edition he will be
placed thoroughly abreast of the present state of legislation and deci-
sion.”—Journal of Jurisprudence.

““We have the fullest confidence that the author’s selection of autho-
rities has been judicious and adequate ; that his interpretation of them is
accurate ; and that his work, in its entirety, will be found replete with
interest both to laymen and to lawyers—a safe introduction to the sys-
tematic study of Scottish law, and a useful reference in the exigencies of
practice.”—N. B. Daily Mail.
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“ In recent law books much greater attention has very properly been
paid to indexing than was formerly the case, and we are gﬂd to say that
the present work affords an enmﬁl: of this. It may give some idea of
Mr Nicolson’s labour to mention that the index here occupies 110 pnw,
and there are besides useful tables of cases and statutes. . . . e
have tested his work in various departments, and have invariabl

found that he is abreast of the latest law, whether ascertained by deci-
sion or statute. We have full confidence in recommending the book as one
without which no law library will henceforth be complete.”—Courant.

“ . . . . The result of his labour has been to produce an edition
better for all present pu than all its predecessors, and which must
speedily displace them all, even Lord Ivory’s.”—Scotsman.

¢ Eminently practical in his tendencies, the author avoided the error,
into which leg&f writers are ﬁrone to fall, of treating favourite topics at
disproportionate length, to the exclusion or netglect of others of equal
importance. Learned in all the departments of Scottish jurisprudence,
his expositions may generally be relied on as containing a correct
epitome of the legal opinions and traditions of his time on any subject
of inquiry. It is this characteristic of high average merit, rather timn
any brilliant or profound qualities, that has established the reputation of
Erskine’s Institute as a text book for students and a standard work of
reference for practising lawyers. . . . Bya rare combination of cir-
cumstances, the functions of editor of this work have devolved on a
gentleman possessing at once the requisite professional qualifications
adequate to the performance of the task, and the leisure requisite for its
successful completion . . . . We do not doubt that the ulti-
mate verdict of the profession will justify the most favourable anticipa-
tions of the merits of Mr Nicolson’s edition, and that it will be accepted
as the standard edition of this legal classic. . . . We observe with
Pleasure that the printing and paper of the edition are of the best quality.
The work is uniform in size wlth the last editions of the other institu-
tional writers.”—Glasgow Herald.

“Tt is one of great magnitude and research ; and the minuteness and
accuracy with which he has digested and recorded the various changes
which {mve taken place down to the latest period are remarkable.””—
Daily Review.

“But it is by Mr Nicolson’s own labours that the work, looked upon
as a republication, must alone be judged. In these he has proved him-
self as diligently laborious and as studiously careful as his great pre-
decessor. . . . The nge is handsome, and the type, both of the
text and of the notes, as bold and clear as can be produced. . . . .
A more complete index of reference to any work could scarcely be
compiled. Onthe whole, the result of Mr Nicolson’s labours is eminently
satisfactory, and forms a worthy monument to the fame of one of our

eat lefl‘{ writers of a past age, and an index of the respect in which

e is still held.”—Scotttsh Law Reporter.
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Erskine’s Principles, by Guthrie.

Principles of the Law of Scotland. By
JouN ErskINE of Carnock. Fifteenth
Edition, with Extracts from the Lectures
of the late GeoreE Moir, Esq., Professor of
Scots Law in the University of Edinburgh ;
and Notes by WirLiam GurHrIE, Esq.,
Advocate. One Vol. 8vo. Price 21s.

“We have been struck with the amount of law this volume holds,
and it is entirely up to date, both in decisions and statutes. It is cer-
tainly the best edition of ¢ Erskine’s Principles.’”—Courant.

“The indexing and references are carefully attended to, and the
whole treatise seems to be edited with that success in detail which so
excellent an idea deserved at the hands of its originators.”—Daily
Review.

“The foot notes contain perhaps more matter than the text; and yet
so well bave they been prepared that it cannot be said that greater
compression would have been desirable, or that further illustrations or a
more profuse citation of authorities could have been introduced with
advantage. One most important feature in connection with this part of
the work must not be overlooked. The ref ppear to have been
verified with the utmost care, thus securing an advantage to the student
which only those who have had to struggle with the imperfect and
erroneous references found in too many works, otherwise of great merit,
will duly appreciate. The selections from Professor Moir’s Lectures,
which form addenda to mauy of the titles, will, we doubt not, be duly
appreciated by the profession, and cannot but give cause for regret that
Lectures so valuable have not as yet been published in their entirety.”—
North British Daily Mail.

“The fourteenth edition having been sold out, we have here before
us the fifteenth, which has all the good qualities of the former with
a few in addition, consisting chiefly of references and modern authorities,
furnished by Professor Macpherson, the Conveyancing Act of 1874, a
note about the new Patronage Act, and some forms of Indictments
signed by “Robert Lee, A.-D.” We believe the fifteenth edition to be
a very accurate book. Not merely has it had the benefit of Mr
Guthrie’s patient and attentive labour, but it has had the benefit of Pro-
fessor Macpherson’s criticism, session after session, and that of his
students for four years, many of whom must have been capable of de-
tecting errors, both in statement and in references, that are apt to creep
into all kinds of systematic treatises upon difficult and complex branches
of knowledge.”—Scotsman.
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M‘Laren on Wills and Succession.

The Law of Scotland in relation to Wills
and Succession, including the subjects of
Intestate Succession, and the Construction
of Wills, Entails, and Trust Settlements.
By JoNn M‘Laren, Esq., Advocate. In
Two large vols., royal 8vo. Price £3, 3s.

“ No book of this rank has been published since the death of Pro-
fessor George Joseph Bell, except the works of Mr Fraser, Mr Dickson,
and Professor Montgomerie Bell. It is high praise to Mr M‘Laren that
his treatise is not inferior in excellence to any one of them.”—Journal

of Jurisprudence.

“Mr M‘Laren must trust to any character that we may have gained
for honesty and independence in the expression of our views for the
authority of the verdict which we very willingly pronounce in his
favour. If we add that these volumes have everywhere the stamp of
scholarship, and the sign, not only of professional but of general culture,
we but make an acknowledgment that has been most justly earned.
Mr M‘Laren makes no claim to philosophical authorship, in the strict
sense of the word, but as a scientific ex%ositor of his subject he takes
the very highest rank.”—Scottish Law Reporter.

“ A work remarkable for its perspicuity of language, its comprehen-
siveness of range, its terseness of narration, is conclusiveness of reason-
ing, its philosophic generalisations of rule, its exact definitions of
principle, its methodic and convenient arrangement.”—Daily Revierw.

“ He has thrown light into the many dark corners of our law, and
has furnished a guide in the management of the estates of deceased per-
sons which no prudent lawyer will want.”—Secotsman.

“It may safely be said that a more comprehensive and complete
work on a legal subject has not been published during the present
generation. . . . The book, asit is, is & most valuable contribution
to our legal literature ; and it is safe to predict that it will, from its
comprehensiveness, and the full manner in which it incorporates the law
of ]!x.)ngland upon the subject of which it treats, be used with approba-
tion in other countries than Scotland, and by other lawyers than those
for whose use it was primarily intended.”—Courant,
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Begg on Law Agents.
A Treatise on the Law of Scotland relating
to Law Agents; their Qualifications, Ad-
mission, Appointment, Authority, Rights,
Duties, Privileges, Liabilities, Disabilities,
&c., including the Law of Costs as between
Agent and Client, with Notes of English
Decisions. With an Appendix containing
Table of Fees, Acts of Sederunt, and Sta-
tutes, including the Law Agents Act, 1873,
with Notes and Supplement, containing the
two recent Acts of Sederunt, Remarks on
Petitions for Admission, &c., and form of
Petition. By JorN HenpersoN Beea, Esq.,

Advocate. One Vol., 8vo. Price 14s.

“ A book which no law agent who regards his own interests should
want.”—Journal of Juri, 3

“ Precise, accurate, and methodical ; an excellent exposition of a very
complicated branch of the law of Scotland.—Law Magazine and Review.

““ We cannot speak too highly either of the discrimination which has
guided this research, or og the care with which its results have been
used; for, instead of the farrago of ill-arranged law and ill-digested
opinions which legal treatises are sometimes found to be, Mr Begg has
given us a clear and orderly statement of propositions, each under its
proper head, and each supported by its proper authority.”—Courant.

“ After having carefug{,yo examined the work, and after baving in a
variety of ways tested the accuracy both of the law as laid down or in-
terpreted by Mr Begg, and the authorities referred to in support of the
principles expounded by him, the treatise appears to us one that is very
exhaustive, and one which should be at every practising lawyer’s
hand.”—Daily Review.

“His book is a very able and exhaustive bit of work, abounding in
signs of resolute patient effort to use up all available materials, and to
grapple fairly with difficulties, both in stating them and in trying to
solve them. The amount of labour which it must have cost has mani-
festly been very great.” —Scotsman,

“ His references, by way of illustration to the English law on kindred
subjects, are appropriate; and his statements of the effect of decisions
of our Courts on many of the points on which he touches seem to be
terse and accurate.”—Solicitors’ Journal.
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Cameron on Joint-8tock Companies.

Brief Summary of the Law of Joint-Stock
Companies, under “The Companies Acts,
1862 and 1867 ;” with an Appendix, con-
taining the whole of the Acts relating to
Joint-Stock Companies; together with a
copious Index. By P. H. Cameron, Esq.,
S.8.C. In one Vol. cr. 8vo. Price 10s.

‘¢ In this book any lﬁenon who really desires information on any parti-
cular point will find all he desires or needs at the prtt)ger place—¢ the
right matter in the right place, and the right place for the right matter.’
Tie book will be found indispensable on the table, not merely of the
professional, but of the legion of practicals who have embarked in these
many associations of commercial enterprise.”—Journal of Jurisprudence.

“Mr Cameron’s book is well fitted to save trouble to all who wish to
Fet up points of Joint-Stock Com}mny law, whether they be hurried
awyers, as most lawyers occasionally are, or curious but puzzled limited
liability directors and shareholders. . He has done his work carefull
and conscientiously, and has here and there put forth suggestions suc{
as could have occurred only to a reflective man who bad no inconsider-
able experience of the practical perplexities of such companies, His
book is worth buying, for a few minutes diptp' into i1t may often
answer difficult questions,—in the answering o ‘;iich common sense,
generally a safe guide, gives little direct help,—and may sometimes
perhaps save a dood deal of money that would go to lawyers’ pockets,
or, it may be, to even more hated pockets.”’—Scotsman.

“The volume is well printed and indexed for easy reference, and will
be a valuable Hand-book for all interested in Joint-Stock Companies,”’- -
Courant.

“Such a summary as that given by Mr Cameron was much required ;
and after having gone through it we have no hesitation in saying that
the general public, and especially those interested in Joint-Stock Com-
panies, would do well to read, mark, learn, and inwardly digest it. If
they do so they will derive more profit than were they to try fora week
to master the Acts in their original and statutory integrity. At the
same time, to professional men the Summary will be of great service, as
by reference to its different paragraphs they will save time, and be able
easily and readil‘{ to hit on the point they may be in search of, instead
of having to wade through the interminable clauses of the Acts. Ap-
pended to the work are several important statutes, while the contents of
the whole book are made come-at-able by means of an excellent Index,
Altogether, the Summary meets a felt want, and should have a wide
circulation.”—Daily Review. .
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“The information is very complete on all the branches—particularly
as to the promotion and g t of companies. 'The whole is made
more valuable by references to cases which have been decided in the
several courts of law, and to what other authors have said upon the sub-
ject. The work of condensation must have taken up much time, but it
appears to be well done. The manual will be found of much value to
practising lawyers, as well as to managers and shareholders of public
companies, It is easy of reference, as the arrangement of Articles is in
the best order, and the Index is complete. e Publishers deserve
credit for the elegant and handy style in which they have produced the
book, and for offering it at such a moderate price.”—JInsurance Circular.

“Mr Cameron’s book of 400 pages contains everything wanted, and
it is the most convenient and practical work of the kind yet published.
It follows the Joint-Stock Company literally from the crad{e tothe grave,
for it not only gives directions for the initiatory proceedings, but it also
states, in very plain terms,what course ought to be pursued should it un-
happily become necessary to resort to the expedient of winding-up. The
book, in fact, is a complete and most convenient Manual of the law as
regulated by the Acts of 1862 and 1867. About one-half of the work
is devoted to a digest of the Acts of Parliament referred to, and this
section also embodies references to the Acts and to all known cases which
have arisen out of them, These references are so numerous and so
clear that they will save hours of labour to the anxious lawyer entrusted
with a case or fortifying himself for an opinion. The work is one which -
ought to be in tl::agossession of every one interested in those gigantie
joint-stock undertakings which have proved so useful in developing the
resources of British industry.”—Glasgow News.

¢ This excellent Compendium may be best described as a Handbook
of Joint-Stock Companies. It presents in a convenient and handy form
the outlines of the law governing the formation, management, and wind-
ing up of Joint-Stock Companies under the Acts 1862 and 1867. The
many persons interested in Joint-Stock Companies, whether as directors,
shareholders, or otherwise, will find this an exceedingly useful book.
To the professional man engaﬁed in ordinary practice its advantages are
obvious, placing as it does the law on a very important subject in a
practicable and get-at-able form. There is evidence of great care
throughout, the aim of the author having evidently been to combine
clearness and brevity., Besides the Digest there is an Appendix con-
taining the whole of the Acts relating to Joint-Stock Compmies. A
copious Index, making reference easy, completes the work,”—Dundee
Advertiser.

“Every shareholder in any of these numerous Companies ought to
possess himself of a copy of this handy book, and he will find it always
a safe and ready counsellor in every stage of its existence, from the ova
to its final consummation in prosperity or the reverse.”—Perthshire
Courier.




8 Law Books published by

Wilson’s 8heriff-Court Practice. 2d Edition.
The Practice of the Sheriff-Courts of Scot-
land in Civil Causes (with a Historical
Introduction, and an Appendix of Statutes
and Acts of Parliament). By Jornx Dove
‘WiLson, Esq., Advocate, Sheriff-Substitute,
Aberdeen. In one Vol., 8vo. Price 22s.

“ Judging from the paragraphs of this edition we have looked at by
way of test, we can believe that every para.gragh has been carefully re-
vised, and that the book is about as perfect as human care and indust
can make it, and is in every respect, from statement of legal principle
and court justice down to typography, one of the most accurate law-
books in existence. It forms quite a hard packed law library for
Sheriffs, Sheriff-Substitutes, and country Procurators.” —Scotsman.

¢ The learned Sheriff, in availing himself of the demand for a second
edition, while keeping to the lines laid down by him in the first, has so
largely improved on the original work, both in respect to the text and
appendix, that we have no hesitation in saying that the ¢ Practice * will
be so0 apqreciated by the legal profession throughout the country as to be
not simply in every Knctising awyer’s library, but at his hand for dail
reference. While the original plan of the werk is, as already statec{
maintained, there is scarcely a section of the book which does not testify
to careful revision; and in many instances considerable and important
additions have been made. ~Altogether the work is one which will be
eminently useful, and which, we doubt not, the legal profession will
largely appreciate.”~—Daily Review.

Smith’s Sheriff-Court Acts and Illustrations.
Acts of Parliament relating to Sheriff-
Court Practice, with Illustrations from

. Decisions of the Supreme Courts, and
Notes : And an Appendix with contains
the Act of Sederunt and Relative Forms
under the Employers and Workmen Act,
1875. By W. PatersoN Swirm, Solicitor,
‘Wick. In one vol, 8vo. Price Ts. 6d.
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Mowbray’s Analysis.
An Analysis of the Conveyancing (Scotland)
Act 1874, 37 and 38 Victoria, cap. 94. By
JouN T. Mowsray, Esq., W.S. With an
Appendix containing the Act. One Vol
8vo. Price Ts.

“The Analysis is very thorough—no fewer than seventeen chapters,
carefully divided into sections, according to the simplici:{ or colzs exity
of each decision discussed. Mr Mowbray has evidently studied com-
prehensively and carefully both the old law and practice of conveyanc-
ing, and also how these must be modified by the new statute.”—
Courant.

¢In addition to an excellent arrangement of the different sections of
the Act, bringing together the provisions having reference to each other,
Mr Mowbray has throughout Sxe book given a concise statement of the
existing law, and the effect of the new provisions thereon, which renders
a study of the Act a comparatively easy task. . . . The Analysis
bears evidence of having been compiled by a lawyer who is both practi-
cal and theoretical, and will be found eminently useful to the profession
generally.”—Qlasgow News.

“Mr Mowbray’s work bears the modest title of an Analysis; but an
analysis it is in the best sense of the term, inasmuch as it places before
the reader the various provisions of the Act in logical order, and with
great succinctness and clearness.”— Glasgow Herald.

Handbook of Bankers’ Law.

Handbook of Bankers’ Law. By the late
Hexry RoBertsoN, N.P. Third Edition,
carefully revised and enlarged, by GEorgE
L. Rorik, Esq., Banker, Aberdeen. Crown
8vo. Price 6s.

¢ Will be found useful and safe as a guide to the money dealing pro-
fession,”—Glasgow Herald.

“For Scotland, it is the most reliable manual we have upon legal
matters connected with ordinary banking practice.”—~Scotsman.

‘ We do not doubt that this manual will be of great utility as a work
of reference to those interested in the business of banking.”—Journal of
Jurisprudence.
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Menzies’ Lectures on Conveyancing. 3d Edit.
Conveyancing according to the Law of
Scotland, being the Lectures of the late
ArvaN Menzies, Esq., A M., Professor of
Conveyancing in the University of Edin-
burgh. Third Edition, containing Notes
on the Titles to Land (Scotland) Acts, 1858
and 1860, other enactments, and recent
decisions. Royal 8vo. Price £1, 15s.

“ A text book or student’s book which can be depended upon, and
read and remembered. Whatever it may have required to modernize it
and bring down the information to the latest date has been added ; and,
so0 far as we can see the treatise is as complete as if Professor Menzies
had lived to edit this third edition himself.”— Scotsman.

“We eonﬁ‘r‘:tulate the editor on the truly admirable manner in which
he has discharged the very important duties undertaken by him.”—
Qlasgow Herald.

Hendry’s Manual of Conveyancing. 2d Edition.
A Manual of Conveyancing, in the form of
Examinations, embracing both Personal
and Heritable Rights. By the late JorN
Hexpry, Esq., Writer to the Signet.
Second Edition, carefully revised, by J. T.
Mowsray, Esq., W.S. One Vol, 8vo.

Price 15s.

“ The work, as corrected and enlarged by the learning and labours of
Mr Mowbray, is an excellent practical treatise on Scottish Conveyancing ;
and while we advise every student to procure a copy, and to study it
earnestly, we think that the volume ought to be found in the library of
every practitioner, however limited or however extensive his con-
veyancing practice may be,”—Glasgow Herald. ‘

“ Mr Mowbray’s labours have greatly increased the value of the
Manual. It was at first the work of a diligent student ; it is now en-
riched by the commentaries of 8 shrewd and experienced man of busi-
ness,”’—Journal of Jurisprudence.
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Duncan’s Parochial Ecclesiastical Law.
Treatise on the Parochial Ecclesiastical
Law of Scotland. By Jomn M. Duxcan,

. Esq., Advocate. Second Edition. One

large Vol. 8vo. Price £1, 10s.

“ Will take rank, not as a mere aid to the profession, but as a necessity
of its dail Enctical life. No one will be safe to enter in the mazes
into which he has plunged without taking him as ‘guide, philosopher,
and friend.” ”—Scottish Law Reporter.

‘“We recommend that every church court, and every official connected
with the parochial machinery of the country, be in possession of this
volume.”—Courant.

“ The most cursory perusal will convince any one that the book is a
useful one. It is much more than a mere digest of cases, which is
usually the highest result attained in legal literature. The subjects
treated embrace Parishes in general, Patronage, Churches, Churchyards,
Stipends, Manses, Glebes, Heritors, Schools and Schoolmasters,”—
Glasgow Herald. '

Duncan’s Entail Digest.
Digest of Entail Cases, in which Deeds of
Entail have been challenged on the ground
of alleged defects in the Prohibitory or
Fencing Clauses, with the Clauses founded
on, and the Judgments of the Court. By
JoeN M. Duncawn, Esq., Advocate. 8vo.

Price 9s.

Duncan’s Entail Procedure.
Manual of Summary Procedure, under the
Act for the Amendment of the Law of
Entail in Scotland (11 and 12 Vict., cap.
36), and Relative Statutes and Acts of
Sederunt. By Jomn M. Duxcan, Esq., Ad-
vocate. One Vol., 8vo. Price 12s. 6d.
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Duncan’s Construction of General Settlements.
Remarks on the Construction of General
Settlements, and the Admissibility of Ex-
trinsic Evidence in their Interpretation,
suggested by the case of Glendonwyn v.
Gordon, House of Lords, May 19,1873. By
J.M.Duncan, Esq., Advocate. Price 1s.6d.

Juridical 8tyles. Vols. I, II. 4th Edition.

The Juridical Society’s Styles, compre-
hending the Constitution, Transmission,
and Extinction of Heritable and Moveable
Rights.

Vol. I, HerrraBLE RicHTS. Royal 8vo.
Price £1, 14s.

Vol. IT, MoveasLE RieaTs. Royal 8vo.
Price £1, 14s.

Dickson’s Law of Evidence. 2d Edition.

A Treatise on the Law of Evidence in
Scotland. By WirLiam GiLrLespiE Dick-
soN, Esq., Advocate, Sheriff-Substitute,
Glasgow. Second Edition, edited by JorNn
SkEeLTON, Esq., Advocate. Two Vols. royal
8vo. Price £2, 5s.

¢ We seize the opportunity afforded by the appearance of the second
edition of this important work to express our sense of its great value,
both as a contribution to the jurisprudence of Scotland and as a guide to
the practitioner. The editorial department could not have been placed
in better hands.” —Journal of Jurisprudence.
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Ross’ Leading Cases. Mercantile Law. '
Leading Cases in the Commercial Law of
England and Scotland, selected and ar-
ranged in systematic order, with Notes.
By the late Georce Ross, Esq., Advocate,
Professor of Scots Law in the University of
Edinburgh. Three Vols., royal 8vo. Price
£3, 13s. 6d.

“ We have to thank Mr Ross for these very excellent and instructive
Leading Cases. By their pre-eminent utility and authority they com-
mend themselves as well to the legal scholar as to the practical lawyer;
and we have risen from their study with the conviction that by their

ublication the learned gentleman gas most materially contributed to the
Jurisprudential literature of his country.”—Law Magazine.

Ross’ Leading Cases. Land Rights.

Leading Cases in the Law of Scotland ;—
Land Rights. Prepared from the original
pleadings, arranged in systematic order,
and elucidated by opinions of the Court
never before published. By the late
GEeorGE Ross, Esq., Advocate, Professor of
Scots Law in the University of Edinburgh.
Three Vols., royal 8vo. Price £3, 3s.

Paton on Stoppage in Transitu.

A Treatise on the Law of Stoppage in
Transitu. By Taomas S. Paton, Esq.,
Advocate. 8vo. Price 8s.
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Kinnear's Digest of Appeal Cases.
Digest and Analytical Index of the Deci-
sions in the House of Lords on Appeal from
Scotland, from the Union till Session 1864.
By Jorn Boyp KinNEARr, Esq., Advocate,
and of Lincoln’s Inn, Barrister-at-Law.
8vo. Price 15s.

*,.% This work, besides bringing into one view the
whole Law of Scotland as settled by the House of
Lords, contains references to many decided points, in
nearly every department, which are not noticed at all
in the abstracts of the cases given in other Digests.

¢ We do not hesitate to say that of some cases his Digests are the
most accurate that have yet appeared.”—Journal of Jurisprudence.

“The ¢ Abstracts’ are for the most part distinct, clear, neat proposi-
tions, into which Mr Kinnear himself has endeavoured to compress the
subject of the reports, regardless of the rubrics of the reporters. The
book is & valuable book : it is of course far more convenient than ¢ Shaw’s
Digest’ is for the discovery of House of Lords’ law, and it is only about
one-twelfth part the price of Shaw’s four real and putative volumes.”—
Scotsman.

Kinnear on Bankruptcy. 2d Edition.
A Practical Treatise on the Law of Bank-
ruptcy, under the existing Statutes in
Scotland. By JorN Bovyp KinnEar, Esq.,
Advocate, and of Lincoln’s Inn, Barrister-
at-Law. Second Edition, with Supplement
containing Cases decided 1862-69, and Out-
line of the English Bankruptcy Acts, 1869.

8vo. Price 15s.

“We can cordially recommend it for practical use.”— Glasgow
Herald.

“This practical treatise is very complete, and seems to want nothing
essential to & book of reference.”— Scotsman.
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Stair’s Institutions.
Institutions of the Law of Scotland. By
JaMEs ViscounT STAIR; with Notes and
Illustrations by the late J. S. More, LL.D.,
Professor of Scots Law in the University of
Edinburgh. Two Vols., 4to. Price £2,
12s. 6d.

“I would therefore earnestly é);ess upon all of you who have in your

minds to aim high, to give your days and nights to the study of Stair.

—Lord Young's Speech at the Scots Law Society, 1873,

Hume on Crimes. 4th Edition.
Commentaries on the Law of Scotland
respecting Crimes. By the Hon. Davip
Hume, one of the Barons of Exchequer;
with a Supplement by BensamiN RoBERT
Bern, Esq., Advocate. Two Vols., 4to.
Price £4, 4s.

¢ Baron Hume’s work, which must always form the foundation of our
Criminal Jurisprudence.”—Alison’s Criminal Law.

Nicolson on Scotch Reform Act 1868. 2d Edit.
An Analysis of the Scotch Reform Act
1868, in the form of Practical Notes on the
Statute. Second Edition. With a Supple-
ment containing a Digest of the Decisions
of the Registration Appeal Courts, from
26th October to 9th November 1868. By
James BapenacH NicorsoN, Esq., Advocate,
8vo. Price 5s.

The Supplement may be had separately.
Price 1s. 6d.
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Nicolson on Elections.

A Practical Treatise on the Law of Parlia-
mentary Elections in Scotland, including
the Election of Representative Peers, and
the Registration of Voters in Counties and
Burghs, with a copious Appendix of Sta-
tutes and Forms. By Jaumes BADENAcCH
NicorsoN, Esq., Advocate. One Vol., 8vo.
Price 12s. .

“From its embracing the whole legislation on the subject, it possesses
advantages which no other possesses.—Journal of Jurisprudence.

“Mr Nicolson has conferred an immense boon on all that portion of
his countrymen which takes an interest in the political machinery. His
work must be hereafter regarded as the prime text-book on the subject.”
—Daily Review.

Professor More’s Lectures,
Lectures on the Law of Scotland, by the
late Jorn S. Morg, LL.D., Professor of
Scots Law in the University of Edinburgh.
Edited by Jomn M‘LareN, Esq., Advocate.
Two Vols., royal 8vo. Price £2, 5s.

¢ We think those volumes calculated to prove not only to the Student
a useful introduction to the principles of the Law of Scotland, but also
to be in themselves an element not without its importance in the series
which forms the institutional literature of our profession.”— Journal of
Jurs 3
“ Probably there is no Scotch law book extant in which a lawyer is
80 sure to find something on any subject he requires to refer to. . .
‘We have no hesitation in recommending the book to lawyers as a most
valuable and practically useful addition to their libraries.” —Courant,

“To those who have had the privilege of being students of Professor
More, this publication will prove doubly valuable and interesting, and
will, in short, be found to be a valuable guide to the systematic study of
the Law of Scotland, as well as a useful work of reference in the exi-
gencies of practice.”—Fifeshire Journal,
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Thoms on Judicial Factors,
A Treatise on Judicial Factors, Curators
Bonis, and Managers of Burghs, with Ap-
pendix of Acts of Parliament and Sederunt,
and Relative and Practical Forms. By
Georee Hunter TaHoMs, Esq., Advocate.
8vo. Price 16s. '

“Will be found to present in an accessible form the fruits of a
laborious and careful examination of the decided cases and various Acts
of Rarliament bearing on this important branch of the law.”—Journal of
Jurisprudence.

Buchanan on Teinds.
A Treatise on the Law of Teinds or Tithes.
By the late WiLLiam BucmaNAN, Esq., Ad-
vocate, Her Majesty’s Advocate and Solici-
tor in the Court of Teinds. 8vo. Price 16s.

“The reader will find abundant information on every conceivable
point connected with the law of this description of property, and the
rights of the Church, the heritor, the patron, and the titular,”—Journal
of Jurisprudence.

“The need for a brief, practical work on Teinds must have been felt.
‘We think Mr Buchanan has supplied this want; and titulars, ministers,
and lawyers will find every practical point brought up and discussed,
with the authorities and decisions cited—these last being brought down
to the latest date. We can recommend the work.”—Scottish Law
Magazine. .

Legacies.
A Treatise on Legacies and Provisions
Mortis Causa ; with special reference to the
Doctrine of Vesting under the Trust-deed.
Crown 8vo., cloth. Price 2s. 6d.
“ Lawyers may consult it with advantage.” —Scotsman.
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Mauritius Decisions.
Decisions of the Supreme Court, Vice-
Admiralty Court, and Bankruptcy Court of
Mauritius, Vol. I, 1861. Edited by AprIEN

PisToN, Attorney-at-Law. 4to, boards.
Price 12s. '

Duff on Entail.

A Treatise on the Deed of Entail, embrac-
ing Commentaries on the Amendment Act
of 1848, and prior Acts on the subject of
Entails; with an Appendix, containing the
Acts, Forms of the Deed, &c., by the late
ArexaANDER Durr, Esq.,, Advocate. One
Vol. 8vo. Price 9s.

Duff’s Moveable Conveyancing.
Treatise on Deeds chiefly affecting Move-
ables, by the late ALexanper Durr, Esq.,
Advocate, One Vol. 8vo. Price 14s.

Heineccii Elementa Juris Civilis.

Heineccii Elementa Juris Civilis, Secun-
dum Ordinem Institutionum, etc. CHRIST.
GorrLoB Bieners, J.U.D. One Vol. 8vo.
16s., for 2s. 6d.
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PREPARING FOR PUBLICATION.

I.

Hunter on Landlord and Tenant.
A Treatise on the Law of Landlord and Tenant. With

an Appendix, containing Forms of Leases. By the late
RoBerT HUNTER, Esq., Advocate. Fourth Edition,
carefully Revised by WiLLiaM GureRIE, Esq.,
Advocate, Sheriff-Substitute, Glasgow.

Bell's Law Dictionary.
Bell’s Dictionary and Digest of the Law of Scotland,
with Explanations of the most ordinary English Law
Terms. New Edition, carefully revised, by GEORGE
‘Warson, Esq., Advocate.

Bell's Lectures. .
Lectures on Conveyancing, by the late ALEXANDER
MonreoMERIE BELL, Esq., W.S,, Professor of Convey-
ancing in the University of Edinburgh. Second Edi-
tion, with Notes on recent Acts of Parliament, and
Decisions since date of First Edition. 2 vols. 60s.
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Iv.

8tyles of Deeds and Instruments.
Styles of Deeds and Instruments in accordance with
the Titles to Land Acts, &c., with Notes on the Com-
pletion of Titles. By the late Jomn HENDRY, Esq.,
W.S. Third Edition, Revised by John T. MowBRAY,
Esq., W.S.

V.

Thoms on Judicial Factors.
A Treatise on Judicial Factors, Curators Bonis, and
Managers of Burghs'; with Appendix of Acts of Par-
liament and Sederunt, and Relative and Practical
Forms., Second Edition. By W. G. Scorr-Mon-
CRIEFF, Esq., Advocate.




Fats Publicutions

SOLD BY

BELL & BRADFUTE.

A LIBERAL DISCOUNT ALLOWED.

Alison’s Principles of Criminal Law.
Principles of the Criminal Law of Scotland. By Sir
ARCHIBALD ALISON, Bart.,, D.C.L. 8vo. Price 18s.

Alison’s Practice of Criminal Law. -
Practice of the Criminal Law of Scotland. By Sir
ARCHIBALD ALISON, Bart.,, D.C.L. 8vo. Price 18s.

Barclay’s Digest of the Law of Scotland.
A Digest of the Law of Scotland, with special refer-
ence to the Office and Duties of a Justice of the Peace.
By Huer Barcray, Esq., LL.D., Sheriff-Substitute
of - Perthshire. Third Edition, in one thick volume,
8vo. Price 35s.
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Barclay’s Friendly Societies Act.
The Friendly Societies Act (1875). With Introduc-
tion, containing a summary of the Commissioners’ Re-
port (1874), and the Proceedings in Parliament, with
Notes on the Clauses. By HueH Barcray, Esq.,
LL.D., Sheriff-Substitute at Perth. One Vol. 8vo.
Price 3s.

Barclay on Highways.
The Law of Highways in Scotland. By HueH BaR-
crAY, LL.D., Sheriff-Substitute at Perth. In One
Vol. demy 8vo. Price 10s. 6d. Fourth Edition.

Barclay on Sequestration.
Notes on Decided Points in Competitions in Seques-
trations. By HueH Barcray, Esq., LL.D., Sheriff-
Substitute at Perth. 12mo, cloth. Price 2s. 6d.

Bell's Commentaries.

Commentaries on the Law of Scotland, and on the
Principles of Mercantile Jurisprudence. By GEORGE
JosepE BELL. Seventh Edition, being a republica-
tion of the Fifth Edition, with Additional Notes,
adapting the work to the present state of the law,
and comprising abstracts of the more recent English
Authorities illustrative of the Law of Scotland. By
JorN M‘LAREN, Esq., Advocate. In two large vols.
4to. Price £5, bs., cloth.

Bell’s Principles.
Principles of the Law of Scotland. By GEORGE
JosEPH BELL, Professor of the Law of Scotland in the
University of Edinburgh. The Sixth Edition, by
WiLLiaM GUTHRIE, Advocate. In One thick Vol.
demy 8vo. Price 30s.
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OCampbell on Citation.
The Law and Practice of Citation and Diligence, on
the basis of the late Mr Darling’s “Powers and Duties
of Messengers-at-Arms and other Officers of the Law.”
By RoBeErT CAMPBELL, M.A., Advocate, Fellow of
Trinity Hall, Cambridge. With a very copious col-
lection of Forms. In demy 8vo. Price 16s.

Clark on Partnership.
A Treatise on the Law of Partnership and Joint-Stock
Companies, according to the Law of Scotland, includ-
ing Private Copartneries, Common Law Companies,
Registered Companies, Chartered Companies, Railway
Companies, and others, formed under the Consolida-
tion Acts. By FranNcis WiLLiaM CLARK, Sheriff-

Substitute, Glasgow. In Two Vols. royal 8vo. Price
£2, bs.

Cook’s Church Styles.
Styles of Writs and Forms of Procedure and Practice
in the Church Courts of Scotland, revised and adapted
to the present state of the Law of the Church. By

the Rev. Dr Cook, of Haddington. Fourth Edition.
In One Vol 8vo. Price 12s.

Cowan’s Land Rights.. .

The Land Rights of Scotland ; being a Collection of
all Statutes relating to Land. With Introductory
Observations. By Huem Cowan, Esq., Advocate.
Chap. I. Deeds in General. IL Titles. III, Entails.
IV. Rights in Security, Judicial Transferences, &c. ;
with all the Statutes relating to the above. In One
Vol. demy 8vo. Price 10s. 6d.
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Crichton on the Ballot Act.
Analysis of the Ballot Act (35 and 38 Vict. cap. 33),
as applicable to Scotland. With an Appendix, the
Act, Notes thereto, Instructions for taking the Poll,
Time Table of Parliamentary Elections, and Index.
By Davip CRICHTON, Advocate. One Vol. 8vo. bs.

Deas on Railways.
Law of Railways applicable to Scotland ; with an Ap-
pendix of Annotated Statutes and forms. By FraNcIs
Deas, M.A. Advocate. In One Vol. royal 8vo.
Price 32s.

Fraser on Master and Servant.
A Treatise on the Law of Scotland relative to Master
and Servant, and Master and Apprentice. With an
Appendix containing the various Acts applicable
thereto, and copious forms of Procedure. By PATRICK
FRrasgr, LL.D., Advocate. One Vol. royal 8vo.
Price 32s.

Praser on Parent and Child.
A Treatise on the Law of Scotland relative to Parent
and Child, and Guardian and Ward. By PaTRICK
Fraser, Esq,, Advocate. Second Edition, by Huen
Cowan, Esq., Advocate. One Vol. royal 8vo. Price
28s.

Guthrie’s Law of Trade Unions.
The Law of Trade Unions in England and Scotland
under the “Trade Union Act, 1871, By WiLLiAM
GUTHRIE, Esq., Advocate, Sheriff-Substitute, Glasgow,
Registrar of Friendly Societies and Trade Unions in
Scotland. One Vol. 8vo. Price 3s. 6d.
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Hay’s Decisions in Cases of Negligence.
Decisions of the Supreme Courts of England and Scot-

land on the Liability of Proprietors, Masters, and
Servants, &c., for the Reparation of Injuries -arising
from Accidents and the Negligence of Parties; in-
cluding Cases of Railways, Coal Pits, Road and Har-
bour Trusts, and Public Corporations. Condensed
and arranged -by WiLLiam Hay, Solicitor. In demy
8vo. Price 10s. 6d.

Hay’s Poor-Law Decisions.
Decisions on the Poor-Law of Scotland in the Court
.of Session, and awards by Arbitration. Condensed by
WirLiaM Hay, Solicitor, Dundee. In One Vol 8vo.
Price 7s. 6d.

Innes on Law of Creeds.
The Law of Creeds in Scotland. A Treatise on the
Legal Relation of Churches in Scotland, Established
and Not Established, to their Doctrinal Confessions.
By A. T. INnEs, Esq., Advocate. 8vo, cloth. Price
15s.

Irvine'’s Treatise on Game Laws.
Practical Treatise on the Game Laws of Scotland. By
A. F. IRVINE, Esq., Advocate. Second Edition. 8vo.
Price 7s. 6d.
“The latest, fullest, and most complets collection of the forest laws,
and the rules of game in bird aud beast.”—Perth Courier.

Lorimer’s Handbook of the Law of Scotland.
A Handbook of the Law of Scotland. By JamEs
LoriMER, M.A., Advocate, Professor of Public Law
in the University of Edinburgh. Third Edition, much
enlarged. By DuGaLp M‘KECHNIE, Esq., M.A., Ad-
vocate. In crown 8vo. Price 7s. 6d.
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Lorimer’s Institute of Law.
A Treatise on the Principles of Jurisprudence, as de-
termined by Nature. By JaoMES LORIMER, Esq., Ad-
vocate, Regius Professor of Public Law and the Law of
Nature and Nations in the University of Edinburgh.
Demy 8vo., cloth. Price 14s.

Marwick’s Elections in Parliamentary Burghs.
Acts of Parliament relating to Municipal Elections in
the Parliamentary Burghs of Scotland. Annotated by
James D. Marwick, Town-Clerk of Glasgow. One
Vol. 8vo. Price 6s.

Marwick’s Elections in Police Burghs.
Acts of Parliament Relating to Municipal Elections
in the Police Burghs of Scotland, subject to the Act
13 and 14 Vict. c. 33, and the “General Police and
Improvement (Scotland) Acts, 1862.” Annotated by
JamEs D, MARWICK, Town Clerk of Glasgow. One
Vol. 8vo. Price 5s. 6d.

Marwick’s Elections of 8chool Boards.
Suggestions as to the Conduct of First Elections of
School Boards in Burghs in Scotland. With Appen-
dices of Forms, &. By James Davip MARWIOK,
Town-Clerk of Glasgow. One Vol. 8vo. Price 5s.

Marwick’s Police Acts.
Provisions of the several Local Acts regulating the
Police of the City of Edinburgh. Classified and
arranged. With Comparative Table, arrangement of
Sections, Explanatory Notes, and Index. By JAMEs
D. Marwick, Esq., Town Clerk. 8vo. cloth. Price
7s. 6d.
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Murdoch on Bankruptcy.
A Manual of the Law of Insolvency and Bankruptcy ;
comprehending a Treatise on the Law of Insolvency,
Notour Bankruptcy, Composition Contracts, Trust-
Deeds, Cessios, and Sequestrations. By JamEs MUR-
DocH, Esq. Demy 8vo., cloth. Price 16s.

M'Glashan’s Sheriff-Court Practice.

Practical Notes on the Jurisdiction and Forms of
Process in Civil Causesof the Sheriff-Courts of Scotland.
By JorN M‘GrLaSHAN, Esq., Solicitor in the Supreme
Courts and Sheriff-Court of Edinburgh. Fourth
Edition, Revised, and Decided Cases brought down to
date. And an Appendix, containing relative enact-
ments, Legislative and Judicial. By Huer BARCLAY,
Esq., LL.D., Sheriff-Substitute of Perthshire. Royal
8vo. Price 26s.

M'Laren’s Procedure Acts.

A Collection of the Public General Statutes and Acts
of Sederunt relating to Procedure in the Courts of
Exchequer, Session, and Teinds (from the Union),
including a Reprint of Sixty of the leading Procedure
Acts, and a selection of the Procedure Clauses of other
Statutes now in force. With Notes of Decided Cases,
Marginal References, and Classified and Alphabetical
Indices to all the Clauses. Edited by JoEN M‘LAREN,
Esq., Advocate. In One thick Vol. demy 8vo. Price
21s.

Napier on the Law of Prescription.
Commentaries on the Law of Prescription in Scotland.
By MARK NaAPIER, Esq., Advocate, Sheriff of Dumfries-
shire. 8vo. Price 31s. 6d.
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Paton’s Law and Practice in Appeals.
Law and Practice in Appeals from Scotland to the
House of Lords. By THoMas S. PaTtoN, Esq., Advo-
cate. With an Appendix, containing the Standing
Orders in Private Bills, &. 8vo. Price 8s.

Paton’s Law of Insurance.
A Compendium of the Law of Insurance ; comprising
Marine, Fire, and Life Insurance. By THoMAS 8.
Paton, Esq., Advocate. In demy 8vo. Price 7s. 6d.

Paterson’s Compendium.
Compendium of English and Scotch Law. By JaMEs
ParErsoN, M.A. New Edition. Royal 8vo. Price
28s.

8avigny’s Private International Law.
The Conflict of Laws, and the limits of their Operation
in respect of Place and Time. By FREDERICH CARL
VON SavIGNY. Translated, with Notes, by WILLIAM
GUTHRIE, Advocate. In demy 8vo. Price 12s.

Scott and Brand on Court of Session Act.
The Court of Session Act, 1868, with Notes. By
CaARLES ScorT and DavIiD BRAND, Advocates. 8vo,
cloth. Price 7s. 6d.

Shaw’s Digest.

Digest of Cases decided in the Supreme Courts of
Scotland, from 1800 to 1868 ; and, on appeal, by the
House of Lords, from 1726 to 1868. Being a New
Edition of the Digest from 1800 to 1852, by Mr SHAW;
and from 1852 to 1862, by Messrs MACPHERSON, BELL,
and LamMonD, Advocates. Revised, Consolidated, and
continued to 1868, by ANDREW BEATsON BELL and
WiLLiaM LaMonND, Advocates. In Three Vols. im-
perial 8vo. Price £9, 9s.
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Shaw’s Principles of the Law of Scotland.
Principles of the Law of Scotland contained in Lord
Stairs Institutes, with Notes and References as to
Modern Law. By Parrick SuAW, Esq., Advocate,
In One Vol. 8vo. Price 18s.

Spens’ Jurisdiction and Punishments.
Jurisdiction and Punishments of Summary Criminal
Courts (with special reference to the Lash), being
Answers to the Home Secretary’s Queries to English
and Scotch Magistrates. By WALTER CooK SPENS,
Advocate. 8vo., cloth. Price 3s. 6d.

Sellar’s Education Manual. |
Manual of the Education Act for Scotland, 35 and 36
Victoria, chap. 62 (1872). By ALExaNDER CRalG
SELLAR, Advocate. Sixth Edition, 8vo, cloth. Price
6s.

Smith on Reparation.
A Treatise on the Law of Reparation. By J. GUTHRIE
SurrH, Esq., Advocate., One Vol., 8vo, Price 16s.

Steel's Manual of Criminal Law.
Being a Summary of the Powers and Duties of Juries
in Criminal Trials in Scotland. By WiLLiamM STEEL,
Esq., Sheriff-Substitute of Dumbartonshire. Foolscap
8vo. Price 4s.

Stuart on Fishing.
A Treatise on the Law of Scotland relating to Rights
of Fishing ; comprising the Law affecting Sea-fishing,
Salmon-fishing, Trout-fishing, Oyster and Mussel-
fishing, &c. With an Appendix of Statutes and Bye-
Laws. By CHARLES StUamT, Advocate. One Vol
8vo. Price 15s.
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Thomson on Bills of Exchange.
A Treatise on the Law of Bills of Exchange, Pro-
missory-Notes, Bank Notes, Bankers’ Notes, and
Cheques on Bankersin Scotland ; including the latest
English Decisions and Authorities applicable to the
Law of Scotland. By RoBERT THOMSON, Advocate.
Third Edition. Edited by J. Dovk WiLsoN, Advo-
cate, Sheriff-Substitute of Aberdeen and Kincardine.
One Vol. royal 8vo. Price 28s.

The Collection of Public General Statutes affecting
Scotland ; containing a Table of all the Public General
Statutes; the Statutes affecting Scotland being printed
entire; with a General Index, and Tables of all the
General, Local, and Private Acts. Published An-
nually.

Table of Fees.

Table of Fees for Conveyancing and General Business,
with Professional Rules applicable thereto, adjusted
and approved as a Joint-Table to be used by the
Society of Writers to Her Majesty’s Signet, the Society
of Solicitors in the Supreme Courts of Scotland, and
the Faculty of Procurators in Glasgow. Price 2s. 6d.
sewed, or 3s. 6d. bound in cloth.
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PREPARING FOR PUBLICATION.

Review in Oriminal Cases.

A Treatise on the Law of Review in Criminal Cases,
With a Commentary on the Summary Procedure Act,
1864, and the Summary Prosecution Appeals (Scot-
land) Act, 1875. With an Appendix containing the
Statutes ; with Notesand Cases. By the Hon. HENRY
J. MoNCREIFF, Esq., Advocate.

Trayner’s Latin Phrases.

Latin Phrases and Maxims ; collected from the Insti-
tutional and other Writers of Scotch Law. With
Translations and Illustrations. By JOHN TRAYNER,
Esq., Advocate. One Vol. 8vo.

Macdonald’s Criminal Law.

A Practical Treatise on the Criminal Law of Scotland.
By Jonx H. A. MacpoNaLp, Esq., Advocate. Second
Edition. In One Vol. 8vo.

Practice of Court of Session.

A Manual of the Practice of the Court of Session. By
JonN P. CoLpsTREAM, W.S,, A.C.S.
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REPORTS.

Reports of Oases
Decided in the Court of Session, Court of Justiciary,
&c., also in the House of Lords. Reported by MmopLE-
TON RETTIE, DOoNALD CRAWFORD, G. F. MELVILLE, A.

E. HENDERsON, D. GIuresprE, and H. JOHRNSTON,
Esqs., Advoeates.

The Scottish Law Reporter.

Containing Reports by ALexaNDER Low, B.A. (Editor),
G. S. Dunpas, B.A,, J. J. Remp, B.A., W. G. Scorr-
Moncrrierr, M.A., and JamMes PartoN, B.A., Advo-
cates, of Cases Decided in the Court of Session, Court
of Justiciary, Court of Teinds and House of Lords.
Published Weekly, Price 6d.

Journal of Scottish Jurisprudence and Scottish Law
Magazine.

Published Monthly, Price 1s. 6d. ; per Annum, 18s.

Reports of Cases tried in the High Oourt of Justiciary.
By C. T. CourER, Esq., Advocate.

The above Reports Delivered to Subseribers on Day of
Publication.
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